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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

THE UNITED STATES,

Complainant,

vs.

Bill in Equity.
THE NORTH BLOOMFIELD GRAVEL
MINING COMPANY (a Corporation),

and L. L. MEYER, its Superintend-

ent,*

Respondent.

Bill of Complaint.

The United States of America, by Judson Harmon, At-

torney General of the United States, brings this bill

against the North Bloomfield Gravel Mining Company, a

corporation, and L. L. Meyer, its superintendent,* and

thereupon your orator complains and says:

I.

That heretofore, and under and by virtue of an act of

Congress entitled, "An Act to create the California De-

bris Commission, and regulate hydraulic mining in the

State of California/' approved March 1, 1893, the Presi-

dent of the United States, by and with the advice of the

Senate thereof, duly appointed from officers of the corps

*Amended. W. B. B., Dep. Clerk.



2 The North BJoomfidd Gravel Mining Co.

of engineers of the United States army, Colonel George

II. Mendell, Lieutenant-Colonel W. H. H. Benyaurd, and

Major W. H. Hener, as a commission to be, and be known

as, such "California Debris Commission," heretofore pro-

vided for as aforesaid; that said officers did immediately

thereafter duly qualify and enter upon their duty as mem-

bers of such commission; that their said appointments

Lave not been revoked, but have ever since been, and now

are, in full force and effect, and the said Colonel George

H. Mendell, Lieutenant-Colonel W. H. H. Benyaurd, and

Major W. H. Hener nave been and constitute, since said

appointments, and now are and constitute, the duly ap-

pointed, qualified, and acting California Debris Commis-

sion; that said Commission, within thirty days after such

appointments, duly organized, by the selection of such of-

ficers from the members thereof as were required in the

performance of its duties, and by the adoption of rules

and regulations and the prescription of a method of pro-

cedure to govern its deliberations and the conduct of its

work, under the provisions of said act; and thereupon the

said commission became and was, and now is, invested

with jurisdiction over all mining carried on by the hy-

draulic process, as the same is hereinafter defined, in the

territory drained by the Sacramento and San Joaquin

river systems in said State and Northern District of Cali-

fornia.

II.

Thai the said North Bloomfield Gravel Mining Com-

pany is, and ;it nil the limes herein mentioned was, ;i cor
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poration duly organized and existing under and by virtue

of the laws of said State of California, for the purpose of

mining for gold, having its principal place of business at

the city and county of San Francisco, and its works, gold

mines, and mining grounds, owned, possessed, and oper-

ated by it, as hereinafter mentioned, at and near the town

of North Bloomfield, in Nevada county, all in said State

and Northern District, of California; and that the said L.

L. Meyer is the superintendent of said works, gold mines,

and mining claims of said respondent company.*

III.

That the said works, gold mines, and mining grounds

possessed, owned, and operated by said respondent, the

North Bloomfield Gravel Mining Company, are so mined

and operated by the hydraulic process of mining, and

none other, as hereinafter defined; and are, and each and

every part thereof, is situated on and near the Yuba river

and its different forks and tributary branches and

streams, and are, and each and every part of said works,

gold mines, and mining claims, is situated in and is a

portion of the said territory drained by the Sacramento

and San Joaquin river systems in said State and North-

ern District of California.

IV.

That the waters of the Sacramento river flow into Sui-

snn bay, and from thence through the straits of Carqni-

nez into San Pablo bay, and from thence through the

'Amended. W. B. B., Dep. Clerk.
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Golden Gate into the Pacific Ocean; that Feather river

flows into said Sacramento river, and that Yuba river

flows into said Feather river; that said rivers, bays, and

straits are wholly within said Northern District of Cali-

fornia; that the said Sacramento, Feather, and Yuba riv-

ers were at the time of the cession of the territory of Up-

per California to the United States by the Republic of

Mexico, to-wit, on the 2d day of February, 1848, ever since

have been, and now are, public navigable rivers, and free

highways for the uses and purposes of commerce and nav-

igation, and during all that time were, and still are, navi-

gated and navigable, as hereinafter stated, by steamboats

and other vessels engaged in commerce and navigation

within said State, and drawing from eight to sixteen feet

of water.

That the said Sacramento river, during all the time

aforesaid, was, and still is, so navigable, and navigated by

steamboats and other vessels between its mouth and the

mouth of Middle creek, in Shasta county, above the point

of confluence of said Sacramento and Feather rivers.

That said Feather river, during all said time, was, and

still is, so navigable between its mouth and the mouth of

said Yuba river.

That said Yuba river, during all said time, was, and

still is, so navigable from its mouth to a point about one

mile above its mouth.

Thai all of said rivers have their principal sources in

the western slope of the Sierra Nevada Mountains, which

I'm to the easl and the northeast of the Sacramento val-

ley, through which the Saciaineiit <> river Hows, and in a
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small part in the eastern slope of the Coast Range Moun-

tains, which lie to the Avest of said valley; that all the

waters of said western slope of said Sierra Nevada Moun-

tains which lies opposite to said Sacramento valley are

tributary to said rivers; that they have their sources in

lakes, springs, small streams, and canyons, which receive

their waters from the rain and snow which fall each year

to a great depth upon said mountains.

That the said North Bloomfield Gravel Mining Com-

pany so dumps and discharges the mining debris from

said works, gold mines, and mining grounds in such man-

ner that the same, or a portion thereof, is ultimately car-

ried and flows into the said Yuba river, its said forks and

streams, and, with the mining debris from other works,

gold mines, and mining grounds so operated by the hy-

draulic process of mining, as hereinafter defined, is

thence so carried and flows into the said Feather, Sacra-

mento and other rivers and streams forming a part of and

tributary to said Sacramento river system, and thence

into the other waters, bays, and straits hereinbefore men-

tioned.

V.

That hydraulic mining, as it is now, and for more than

twenty years last past has been, conducted, practiced,

and understood in said State, is a process or mode of gold

mining, by which hills, ridges, banks, and other forms of

deposits of earth, which contain gold, and are known as

gold mines, are mined and removed from their position
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by means of large streams of water, which by great pres-

sure are forced through pipes terminating in nozzles, gen-

erally known as monitors or little giants; that the water

is discharged from such nozzles with great force by a wa-

ter pressure of from fifty to four hundred feet per second,

against and upon such hills, ridges, banks, and other de-

posits, which are usually or frequently shattered or brok-

en up by means of blasts of powder, and softened by run-

ning water over and along such shattered and broken

banks of earth, and undermined by streams of water flow-

ing at the foot of such banks, thus caving down and wash-

ing off portions of such banks, before water is discharg-

ed from said nozzles against such banks, as aforesaid;

that the clay, sand, gravel, stones, rocks, and boulders of

which such gold mines are composed, and which are

known as, and in this bill are denominated, mining de

bris, together with the gold contained therein, are car

ried and moved by said streams, or by streams of water

which are caused to flow over said banks without pres-

sure, into and through flumes, sluices, and other con

duits, at or adjacent to the respective works, mines, an-

mining claims.

That the gold contained in or mingled with such niin

ing debris is arrested in such flumes, sluices, conduits, or

Other appliances for saving the gold, and the mining de-

bris is carried and propelled by such streams of water

through the said Humes, sluices, and conduits, and dump-

ed or discharged Into impounding basins and reservoirs,

and a pari of said mining debris is thence tarried am!

flows into the adjacenl streams or canyons, or some
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places near to thein, from which it is carried and moved

by the water into such streams or canyons.

That the larger and heavier portions of said mining de-

bris are deposited and lodged in said basins impounding

reservoirs, or works, and the smaller and lighter portions

thereof, being not less than fifty per cent of said mining

debris, carried down said streams and lodged and depos-

ited in said rivers, their channels and the lands adjacent

thereto.

That a portion of such mining debris, ever since the

commencement of hydraulic mining, as aforesaid, at and

adjacent to the streams and canyons aforesaid, has, dur-

ing a large part of each year, been deposited and lodged,

and is still being deposited and lodged in the beds and

channels of said rivers, and will continue to be so depos-

ited and lodged while such hydraulic mining continues.

VI.

That the said North Bloomfield Gravel Mining Com-

pany and said L. L. Meyer, its superintendent, and each

thereof,* has at all of said times failed, neglected, and re-

fused, and now does utterly fail, neglect, and refuse, to

file with said California Debris Commission a verified, or

any petition, setting forth such facts as will comply with

the said act, and the rules prescribed by said commission,

or either or at all, as in and by said act, in section 9 there-

of, is provided, and has [have*] not, nor has either there-

of,* nor has anyone on its [their or either of their*] be-

half, executed and acknowledged a deed or oth-

*Attended. W. B. B., Dep. Clerk.
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er instrument, whereby the said North Bloom

-

field Gravel Mining Company surrenders to said

United States the right or privilege to regulate

by law the manner or method in which the de-

bris, or a portion thereof, resulting from the working or

operation of said works, gold mines, or mining grounds.

by said process, shall be restrained or what amount shall

be produced therefrom; although the said North Bloom-

field Gravel Mining Company [and L. L, Meyer, its super-

mtendent have*] has been at said imes, and now is [are],

engaged in mining by the said hydraulic process at said

works, gold mines, and mining grounds, as aforesaid.

Wherefore, your orator prays that a writ of injunction

may issue out of and under thesealof thishonorableOourt,

directed to these respondent, and each thereof,* perpet-

ually enjoining and restraining it, its [their, and each

of them, their*] agents, grantees, lessees, and employees,

from continuing to operate, and from operating or suf-

fering or allowing to be operated, by the said hydraulic

process, its said works, mines, and mining grounds, until

it [they*], the said respondent, or either thereof, in be-

half of both* shall make, present, and file with said Cali-

fornia Debris Commission, its [their*] said verified peti-

tion, setting forth such facta ns will comply with said law

and the rules prescribed by said California Debris Com-

mission, accompanied by said deed or instrument, duly

executed and acknowledged, as required by the law of

said State of California, whereby the said North Bloom

field Gravel Mining Company, as aforesaid, surrenders t<>

' ' mended. W. B. B„ Dep. Olerk.
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the said United States the right and privilege to regular

by law, as provided in said act, or any law that may be

hereafter enacted, or by such rules and regulations as

may be prescribed by virtue thereof, the manner and

method in which the said debris, resulting from the work-

ing and operation by the said hydraulic process of said

mines and mining claims, shall be restrained, and what

amount shall be produced therefrom; and that your ora-

tor may have such othe- or further relief in the premises-

as to the Court may seem meet.

And may it please the Court to grant unto your orator

a writ of subpoena, issuing out of and under the seal of

this Honorable Court, directed to each* of said respon

dent, commanding it [them and each of them*], on a

day certain therein to be named, and under a certain pen-

alty, to be and appear in this Honorable Court, then and

there to answer, under oath, all and singular the prem-

ises, and to stand and to perform and abide such order,

direction, and decree as may be made against it [them, or

either of them*], and your orator in duty bound will ever

pray. JUDSON HARMON1

,

Attorney General.

H. S. FOOTE,

United States Attorney.

SAMUEL KNIGHT,

Asst. United States Attorney, Solicitors for Com-

plainant.

[Endorsed]: Bill. Filed June 19th, 1895. W. J. Costi-

gan, Clerk.

*Amended. W. B. B., Dep. Clerk.
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UNITED STATES OF AMERICA

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of California.

IN EQUITY.

Subpoena ad Respondendum.

The President of the United States of America, Greeting,

to the North Bloomfield Gravel Mining Company, a

Corporation, and L. L. Meyer, its Superintendent:

You are hereby commanded, that you be and appear in

said Circuit Court of the United States aforesaid, at the

courtroom in San Francisco, on the fifth day of August, A.

D. 1895, to answer a bill of complaint exhibited against

you in said court by the United States of America, and to

do and receive what the said Court shall have considered

in that behalf, and this you are not to omit, under the pen-

alty of live thousand dollars.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United Stales, this l!)th day of June,

in the year of our Lord one thousand eight hundred and

ninety-five, and of our Independence the 119th.

|
Seal] W. J. COSTIGAN,

Clerk.

By W. B. IV;h/.1.'v,

Deputy Clerk.
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Memorandum Pursuant to Rule 12, Rules of Practice

for the Courtis of Equity of the United States.—You are

hereby required to enter your appearance in the above

suit, on or before the first Monday of August next, at the

clerk's office of said Court, pursuant to said bill; other-

wise the said bill will be taken pro confesso.

W. J. COSTIGAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed]:

United States Marshal's Office,
)

Northern District of California. \

I hereby certify that I received the within writ on the

17th day of June, 1895, and personally served the same on

the North Bloomfield Gravel Mining Company, a corpora-

tion, on the 20th day of June, 1895, by delivering to and

leaving with Henry Pichoir, secretary of the said North

Bloomfield Gravel Mining Company, a corporation, said

defendant named therein, at the city and county of San

Francisco, in said district, an attested copy thereof.

San Francisco, June 24, 1895.

BARRY BALDWIN.

U. S. Marshal.

By J. A. Littlefield,

Deputy.
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I further certify that I served the same upon L. L.

Meyer, its superintendent, by delivering to and leaving

with T. L. Ford, Esq., attorney for said L. L. Meyer, its

superintendent (as per instructions from United States

attorney), an attested copy thereof.

BARRY BALDWIN,

U. S. Marshal.

J. A. Littlefield,

Deputy.

[Endorsed]: Subpoena ad respondendum. Filed July

9th, 1895. W. J. Costigan, Clerk.

In the Circuit Court of the United States, Ninth Circuit,

in and for the Northern District of California.

IN EQUITY.

THE UNITED STATES OF AMERICA, ^

Complainant,

vs.

THE NORTH BLOOMFIELD GRAVEL
MINING COMPANY (a Corporation),

and L. L. MEYERS, Its Superintend-

ent,

Defendants.

> No. 12,086.
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Demurrer of the North Bloomfield Gravel Min-

ing Company.

The demurrer of the North Bloomfield Gravel Mining

Company, a defendant in the above-entitled cause, to the

bill of complaint of the United States of America, the

above-named plaintiff.

This defendant, the North Bloomfield Gravel Mining

Company, a corporation, by protestation, not confessing

all or any of the matters and things in the plaintiff's

amended bill of complaint contained to be true, in such

manner and form as the same is therein set forth and al-

leged, doth demur to the said bill, and for cause of demur-

rer showeth:

I.

That plaintiff hath not, in and by its said bill, made or

stated such a cause as entitles it, in a court of equity, to

any discovery from this defendant, or to any relief

against it, as to the matters contained in said bill, or any

of such matters.

II.

That defendant L. L. Meyers, the superintendent of said

corporation, is in said bill of complaint improperly joined

as defendant with said North Bloomfield Gravel Mining

Company, in this, to-wit, that said L. L. Meyers is joined

as a party defendant with the said North Bloomfield Grav-
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el Mining Company in said' bill of complaint, solely as and

because lie is superintendent of said North Bloomfield

Gravel Mining Company, and that said L. L. Meyers is not

a proper or necessary party to said suit, or to any relief

sought in or by said bill of complaint.

Wherefore, and for divers other good causes of demur-

rer appearing in the said 'bill, the said defendant, the

North Bloomfield Gravel Mining Company, doth demur

thereto, and humbly demands the judgment of this Court

whether it shall be compelled to make any further or

other answer to the said bill, and prays to be hence dis-

missed with its costs and charges, in this behalf most

wrongfully sustained.

CROSS, FORD, KELLY & ABBOTT,

Solicitors for the Defendant, the North Bloomfield Gravel

Mining Company.

State of California,

City and County of San Francisco.

Henry Pichoir, being first duly sworn according to law,

deposes and says that he is the secretary of the North

Bloomfield Gravel Mining Company, the above-named de-

fendant; that the foregoing demurrer is not interposed for

delay.

H. PICHOIR,

Subscribed and sworn to before me this 3d day of Au-

gust, A. D. 1895.

[Seal] JAMES MASON,
Notary Public.
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We hereby certify that in our opinion the foregoing de-

murrer is well founded in point of law.

CROPS, FORD, KELLY & ABBOTT,

Solicitors for Respondent, the North Bloomfield Gravel

Mining Company.

[Endorsed]: Demurrer of North Bloomfield Gravel Min-

ing Co. Filed August 3, 1895. W. J. Costigan, Clerk. By
W. B. Beaizley, Dep. Clk.

In the United States Circuit Court, Northern District of

California.

UNITED STATES OF AMERICA,

Complainant,

vs.

THE NORTH BLOOMFIELD GRAVEL
MINING COMPANY and L. L. MEY-
ER,

Defendants.

Motion of L. L Meyers to Strike Out, etc.

Now comes the said defendant L. L. Meyer, and moves

the Court to strike the ®aid defendant from the bill of com-

plaint in said cause, on the ground that the said Meyer is

not a necessary or proper party to said suit.

CROSS, FORI), KELLY & ABBOTT,

Solicitors for said Defendant^. L. Meyer.

[Endorsed] : Motion of L. L. Meyer to strike him from

the bill of complaint. Filed August 3d 1805. W. J. Cos-

tigan, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

> No. 12,086.

vs.

THE NORTH BLOOMFIELD GRAVEL
MINING COMPANY (a Corporation),

and L. L. MEYERS, Its Superintend-

ent,

Defendants.

Demurrer of L. L. Meyers.

The demurrer of L. L. Meyers, a defendant in the above-

entitled cause, to the bill of complaint of the United States

of America, the above-named plaintiff.

This defendant L. L. Meyers, by protestation, not con-

fessing all or any of the matters and things in the plain-

tiff's amended bill of complaint contained to be true, in

such manner and form as the same is therein set forth and

alleged, doth demur to said bill, and for cause of demurrer

showeth: '

I.

Thai plaintiff hath not, in and by its said bill, made /or

stated sucli a cause as entitles it, in a court <»f equity, to
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any discovery from this defendant, or to any relief against

kim, as to the matters contained in said bill, or any of

such matters.

II.

That defendant L. L. Meyers, the superintendent of said

corporation, is in said bill of complaint improperly joined

as defendant with said North Bloomfield Gravel Mining

Company, in this, to-wit, that said L. L. Meyer is joined as

a party defendant with the said North Bloomfield Gravel

Mining Company in said bill of complaint, solely as and

because he is superintendent of said North Bloomfield

Gravel Mining Company, and that said L. L. Meyers is not

a proper or necessary party to said suit, or to any relief

sought in or by said bill of complaint.

Wherefore, and for divers other good causes of demur-

rer appearing in said bill, the said defendant L. L. Meyers

doth demur thereto, and humbly demands the judgment

of this Court whether he shall be compelled to make any

further or other answer to the said bill, and prays to be

hence dismissed with his costs and charges in this behalf

most wrongfully sustained.

CROSS, FORD, KELLY & ABBOTT,

Solicitors for the Defendant L. L. Meyers.

State of California, )

County of Nevada. (

L. L. Meyers, being first duly sworn according to law,

deposes and says that he is the above-named defendant;

that the foregoing demurrer is not interposed for delay.

L. L. MEYERS.
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Subscribed and sworn to before me this 5 day of Au-

gust, A. D. 1895.

[Seal] I. J. ROLFE,

Notary Public.

We hereby certify that in our opinion the foregoing de-

murrer is well founded in point of law.

CROSS, FORD, KELLY & ABBOTT,

Solicitors for Respondent L. L. Meyers.

Due service of (he within demurrer and receipt of a copy

thereof is hereby admitted this 6th day of August, 1895.

H. S. FOOTE,

Attorney for U. S. A.

[Endorsed]: Demurrer of L. L. Meyers. Filed August

7, 1895. W. J. Costigan Clerk. By W. B. Beaizley Deputy

Clerk.
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At a stated term, to-wit, the November term, AVD. 1895,

of the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the Northern

District of California, held at the courtroom^in the

city and county of San Francisco, on Monday, the

16th day of December, in the year of our Lord, one

thousand eight hundred and ninety-five.

Present: The Honorable JOSEPH McKEiNNA, Circuit

Judge.

THE UNITED STATES,

vs. . .

NORTH BLOOMFIELD GRAVEL MIN-

ING COMPANY, et al.

Order Granting Motion of Defendant Heyers to

be Dismissed from Bill.

The motion of the defendant Meyers to be dismissed

from the bill herein, having- been heretofore submitted,

and having been fully considered, the Court delivered its

oral opinion, and ordered that said motion be, and the

same hereby is, granted.

Upon motion of H. S. Foote, Esq., U. S. Attorney, it was

ordered that the complainant have leave to amend the bill

of ecmplaint herein within twenty days, if it 'be so ad-

vised.
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In the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California.

IN EQUITY.

* No. 12,086.

THE UNITED STATES OF AMERICA,

Complainant,

vs.

THE NORTH BLOOMFIELD GRAVEL

MINING COMPANY (a Corporation),

Defendant.

Demurrer of North Bloomfield Gravel Mining

Company.

Demurrer of the North Bloomfield Gravel Mining Com-

pany, defendant in the above-entitled cause, to the bill of

complaint of the United States of America, the above-

named complainant.

This defendant, the North Bloomfield Gravel Mining

Company, a corporation, by protestation, not confessing

nil or any of the matters and thing's in the complainant's

last amended bill of complaint contained to be true, in

such manner and form as the same is therein set forth and

alleged, doth demur to said bill, and for cause of demur-

rer showeth:
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That the said complainant hath not, in and by its said

bill, made or stated such a cause as entitles it in a court of

equity to any discovery from this defendant, or to any re-

lief against said defendant, as to the matters contained in

said bill, or of any such matters.

Wherefore, and for divers other good causes of demur-

rer, appearing in said bill, the said defendant, the North

Blocmfield Gravel Mining Company, doth demur thereto,

and humbly demands the judgment of this Court whether

it shall be compelled to make any further or other answer

to the said bill, and prays to be hence dismissed with

its costs and charges in this behalf most wrongfully sus-

tained.

CROSS, FORD, KELLY & ABBOTT,

Solicitors for the Defendant, the North Bloomfield Gravel

Mining Company.

State of California,
j

> ss.
City and County of San Francisco. I

Henry Pichoir, being first duly sworn according to law,

deposes and says that he is the secretary of the above-

named corporation defendant, the North Bloomfield Grav-

el Mining Company; that the foregoing demurrer is not

interposed for delay.

H. PICHOIR,

Subscribed and sworn to before me this 9th day of Janu-

ary, A. D. 1896.

[Seal] GEO. T. KNOX,

No'tary Public.
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We hereby certify that in our opinion the foregoing de-

murrer is well founded in point of law.

GROSS, FORD, KELLY & ABBOTT,

Solicitors for Defendant, the North Bloomfield Gravel

Mining Company.

Rec'd this day a copy of the within demurrer.

H. S. FOOTE,

U. S. Atty.

[Endorsed]: Filed January 9th, 1896. W. J. Costigan,

Clerk.

At a stated term, to-wit, the February term, A. D. 1896, of

the Circuit Court of the United States of America, of

the Ninth Judicial Circuit, in and for the Northern

District of California, held at the courtroom in the

city and county of San Francisco, o"h Monday, the 9th

day of March, in the year of our Lord, one thousand

eight hundred and ninety-six.

Present The Honorable JOSEPH MeKENNA, Circuit

Jnc'ge.

THE F NITED STATES,

vs.
No. 12,086.

NORTH BLOOMFIELD GRAVEL
MINING CO.
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Order Overruling Demurrer of North Bloomfield

Gravel Mining Company.

The demurrer of the defendant to the bill of complaint

herein came on this day to be heard, Samuel Knight, Esq.,

Assistant U. S. Attorney appearing for complainant, and

C. W. Cross, Esq., appearing for defendant, and was ar-

gued and submitted to the Court for consideration and de-

cision. And the same having been fully considered, it is

ordered that said demurrer be and the same hereby is

overruled, with leave to the defendant to plead or answer

on or before next rule day as he may elect.

In the Circuit Court of the linited States, Ninth Circuit,

Northern District of California.

IN EQUITY.

THE UNITED STATES,

Complainant,

vs.

THE NORTH BLOOMFIELD GRAVEL
MINING COMPANY (a Corporation),

Respondent.
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Answer of North Bloomfield Gravel Mining

Company.

The answer of the North Bloomfield Gravel Mining

Company, a corporation, the respondent, to the bill of com-

plaint of the United States, complainant.

This respondent now, and at all times hereafter, saving

tj itself all, and all manner of, 'benefit or advantage of ex-

ception, or otherwise, that can or may be had or taken to

the many errors, uncertainties, and imperfections in the

said bill contained, for answer thereto, or to so much

thereof as this respondent is advised it is material or nec-

essary- for it to make answer to, answering, saith:

I.

Said respondent admits to be true all of the allegations

contained in paragraph one of said complainant's bill of

complaint, except that the said respondent denies that the

said California Debris Commission became and was, or

ever became or was, or ever has been, or now is, invested

with the jurisdiction of all mining carried on by the hy-

draulic process in the territory drained by the Sacramento

and the San Joaquin river systems in the State of Califor-

nia or in the Northern District of California.

II.

And the said respondenl farther admits that it is now,

and at all times mentioned in said bill of complaint was,
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a corporation, organized and existing under and by virtue

of the laws of the State of California, for the purpose of

mining for gold, and having its principal place of 'business

at the city and county of San Francisco, and its works,

gold mine, and mining grounds owned, possessed, and

operated by it, at and near the town of North Bloomfield,

in Nevada county, all within said State of California and

within the Northern District of California.

III.

And the said respondent further admits that the said

works, gold mine, and mining grounds possessed, owned,

and operated by said respondent, North Bloomfield Gravel

Mining Company, are so mined and operated by the hy-

draulic process of mining, but denies that each and every

part thereof, or any part thereof, is situated on and near

Yuba river and its different forks, or any of them, but avers

that said works and mines are all situated adiacent to a

tributary of one of the Yuba rivers, namely Humbug

creek, which is a small tributary of one of the main

branches of the said Yuba river, but the respondent ad-

mits that the said mines and works are situated within

territory drained by the Sacramento river system, and

within the said State of California and the Northern Dis-

trict of California.

IV.

And the said respondent further admits that the waters

of the Sacramento river flow into Suisun bay, and from
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thence through the Straits of Carquinez into San Pablo

bay and from thence through the Golden Gate into the Pa-

cific Ocean; that the Feather river flows into said Sacra-

mento river; and that the Yuba river flows into said

Feather river; and that said rivers, bays, and straits are

wholly within said Northern District of California. Ad-

mits that the said Sacramento, Feather, and Yuba rivers

were, at the time of the cession of the territory of Upper

California to the United States by the Republic of Mexico,

to-wit, on the second day of February, 1848, ever since

have been, and now are, public navigable rivers, and free

highways for the use and purpose of commerce and navi-

gation; but denies that the whole of the said Yuba river

is, or ever was, a navigable river or a free highway for the

use and purposes of commerce and navigation; but, on the

contrary, avers that no portion of said Yuba river ever

was, or has been, a public navigable river, or a free high-

way for the use and purpose of commerce and navigation,

except that portion of said Yuba river extending from its

mouth up stream a distance of about one-half mile or

thereabouts; but denies that the said streams are, or ever

have been, navigated or navigable by steamboats and

other vessels engaged in commerce and navigation within

said State, and drawing from eight to sixteen feet of wa-

ter; but, on the contrary, avers thai at ordinary low stages

of water in said streams the Sacramento river is, and has

b< en, navigable only for si earners drawing about four feet,

or less of water, and the said Feather river, for

steamers drawing from eighteen inches to two feet of

wat«r, and the said Ynba river, at ordinary low stages,
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from its mouth up, for more than thirty years has not been

navigable for steamers of any draught whatever, or at all.

And this respondent further admits that all of said rivers

have their principal sources in the western slope of the

Sierra Nevada mountains, which lie in the east and north-

east of the Sacramento valley, through which the Sacra-

mento river flows. Admits that all the waters of said west-

ern slope of said Sierra Nevada mountains which lies op-

pcsite to the said Sacramento valley are tributary to said

rivers, and that they have their sources in lakes, springs,

small streams, and canyons, which receive their waters

from the rain and snow which fall each year to a great

depth upon said mountains.

VI.

And the said respondent further denies that it so dumps

ami discharges the mining debris from its said works, gold

miues, and mining grounds, or either or any of them, in

such manner that the same or any material portion there-

of is ultimately carried or flows into the said Yuba river,

its said forks and streams, or that with mining debris

from other works, gold mines, and mining grounds so oper-

ated by the hydraulic process of mining is then or at all so

carried, or flows into, the said Feather, Sacramento, or

other rivers or streams forming a part of, or tributary to,

said Sacramento river system, and thence into other wa-

ters, bays, or straits in said bill of complaint mentioned.
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VII.

And the said respondent admits the allegations in para-

graph one of subdivision V of said bill of complaint to be

true, but as to the allegations contained in paragraph two

of said subdivision V, the said respondent says that it ad-

mits that the gold contained in, or mingled with, such

mining debris is arrested in such flumes, sluices, conduits,

or other appliances for saving gold, and that the mining

debris is carried and propelled by such streams of water

through the said flumes, sluices, and conduits, and, as to

the respondent and its mines, dumped and discharged into

impounding basins and reservoirs; but the said respond-

ent avers that no material part of the mining debris from

its mines, mining grounds, or works is carried thence from

said impounding works, or flows into the adjacent streams

o;' canyons, or some place or any place near to them, from

which it is carried or moved by the water into such stream

or canyons. And the respondent admits that the larger

an 1 heavier portions of said mining debris from its said

mil es, mining grounds, and works are deposited and lodg-

e I in said impounding basins, impounding reservoirs, or

works, and admits that an immaterial quantity of the

smaller or lighter portions thereof are carried down said

streams, but denies that the same or fifty per cent of said

mining debi is, or any portion whatever of said mining de-

bris, is lodged or deposited in said rivers, or any of them,

or in their channels, or any <>f them, or on the lands adja-

cent thereto, or any of them, but, on the contrary, avers

fchal only a trifling quantity of such mining debris escapes
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from, or passes 'beyond, the impounding works and reser-

voirs of said respondent, and that the same consists solely

of light, flocculent matter, of about the same specific grav-

ity as water, and so finely comminuted as to readily float

in, and be moved forward by, the slightest movement of

the water in which it is suspended, and that all of said

matter so escaping from or passing beyond respondent's

in pounding works, is carried in suspension in the streams

of water of said streams until it reaches the Suisun bay,

and that from the head of Suisun bay, by the tidal cur-

rents and movements of the water of said Suisun bay, Car-

quinez straits, San Pablo bay, and the bay of San Fran-

cisco, and the tidal currents passing in and out of the

Golden Gate, it is all carried and swept into the ocean at

distances remote from the land or navigable streams of

the State of California, and does not deposit in any place

win re it either injures or threatens to injure any naviga-

ble waters within the jurisdiction of the United States;

and the respondent further denies that any portion of the

mining debris from its mines, mining grounds, or mining

works, at any time since the passage of the Congress of

the United States of the act entitled, "An act to create the

California Debris Commission and regulate hydraulic

mining in the State of California," has, during a large

part of each year, or any part of any year, or at all, been

dep< sited or lodged, or is still being deposited or lodged,

in the beds and channels, or the beds or bed, or channels

or channel, of said rivers or any of said rivers, and fur-

ther denies that the same will continue to be so deposited

or lodged from said respondent's said mines, mining
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grounds, or works while such hydraulic mining continues,

or otherwise, or at all.

VIII.

And the said respondent admits that the said North

Blo< mfield Gravel Mining Company has at all times fail-

ed, neglected, and refused, and still does utterly fail, neg-

lect, and refuse, to file with said California Debris Com-

mission a verified or any petition, setting forth such facts

as will comply with the said act and the rules prescribed

by said commission, or at all, either as prescribed in sec-

tion nine of said act, or any other section thereof, and fur-

ther admits that it has not, nor has any one on its behalf,

executed or acknowledged any deed or other instrument,

whereby the said respondent surrendered or surrenders to

said United States the right or privilege to regulate by

law the manner or method in which the debris or a por-

tion thereof, or any portion thereof, resulting from the

wcrking or operating of said works, gold mines, or mining

gounds, by said process, shall be restrained, or what

amount shall be produced therefrom.

IX.

And further answering, the said respondent alleges that

it is not bound to file such or any petition with said Califor-

nia Debris Commission, or such or any deed or written in-

strument, acknowledged or otherwise, or at nil, with said

California Debris Commission, bnt ;iy<ts that under the

siid act entitled, "An act 10 create the California Debris
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Con mission and regulate hydraulic mining in the State of

California," that it has an option to or not to make or file,

or present to or with said California Debris Commission,

a petition and written deed or other instrument in writ-

ing, such as is referred to in paragraph six of said com-

plainant's bill of complaint.

And further answering, the said respondent avers that

many years ago, to-wit, about the years 1887 and 1888, the

said respondent erected upon lands owned by it, and

which had been granted to it for placer mining purposes

ia fee by the United States government by the patent of

said government duly executed by the President of the

United States, extensive, complete, and expensive im-

pounding works, which impounding works are so

constructed and maintained, and ever since have

been so maintained, as to successfully, completely,

and permanently impound all of the mining de-

bris resulting from its mining operations upon the

mines, mining grounds, and works described in the said

bill of complaint or referred to therein and all other

mires, mining grounds, and mining works owned by it,

except such light and inconsiderable portion of said min-

ing debris as will not settle in water when affected by the

least motion, neither when such water is at rest, except

the same be maintained in a condition of rest for a long

period of time; and that such light and trifling matter,

which is exceedingly flocculent in its nature, when it pass-
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es from said impounding works, flows into Humbug creek;

that said Humbug creek, flows with a rapid current into

the South Yuba river, and that the South Yuba river flows

with a rapid current into the main Yuba river; that the

main Yuba river flows with a rapid current into the

Feather river, and that the Feather river flows with a

rapid current into the Sacramento river; that the Sacra-

mento river, with a moderate current, flows into Suisun

bay and that from the head of Suisun bay to the waters

remote from the Golden Gate the waters are constantly

agitated and rapidly moved by tidal currents, and that

the said light and flocculent matter which so escapes from

said respondent's impounding works is carried by the cur-

rents of said streams, and by the tidal currents in said

other navigable waters, out of the Golden Gate and to lo-

calities remote from the shores of the Pacific Ocean, and

that neither the same nor any part thereof does or threat-

ens, either by itself or in connection with debris from

other mines, to injure any navigable waters situated with-

in the Northern District of California, or otherwise, or

elsewhere, or at all.

XI.

And by way of further and special answer and defense

to the said complainant's bill of complaint, the said re-

spondent alleges that heretofore on, to-wit, the 25th day

of June, A. D. 188S, the said complainant duly filed in the

Uiv'ted States Circuit Court in and for the Northern Dis-

trict of California, its bill of complaint in equity, the same

being so tiled in case No. 7805, against said respondent,
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the said last-mentioned bill of complaint containing all of

the averments and allegations contained in the complain-

ant's bill of complaint in this action, except the allega-

tions with regard to the act of Congress entitled, "An act

to create the California Debris Commission and regulate

hydraulic mining in the State of California," and also the

appc intment of the members of said commission, and also

the allegations that the said respondent had not filed with

said commission its petition or deed or other written in-

strument, for that, at the time that said former bill of

complaint Was so filed, said act of Congress entitled, "An

act to create the California Debris Commission and regu-

late hydraulic mining in the State of California," did not

exist, nor did the said California Debris Commission exist,

nor was there then in existence any act of similar terms

or Dature, or any board or officer with similar powers or

authorities. That hereafter and on, to-wit, the first day of

July, A. D. 1889, the said respondent filed its answer to

said former bill of complaint, alleging the construct-

ion and maintenance of the aforesaid impounding works,

a<id that thereby the mining debris from its said mines,

mining grounds, and works were duly and sufficiently,

and permanently impounded and restrained, as hereinbe-

fore alleged, and that thereby the said navigable waters

were prevented from being injured, or threatened with in-

jur}', from the mining debris from said respondent's said

mines, mining grounds, and mining works. That there-

after evidence was duly introduced, and a trial was duly

had upon the issues framed in said cause, and therenpon

and thereafter it was duly and judicially determined by
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said Court in said cause that the respondent's said min-

ing by the hydraulic process of its said mines, mining

grounds, and works did not injure, or threaten to injure,

the navigable streams or any of the navigable waters of

the State of California, or any of the lands adjacent there-

to, and that the said respondent could so continue its hy-

draulic mining operations by the use of its said impound-

ing works, without injuring, or threatening to injure, any

of the navigable streams or waters of the State of Califor-

nia, and without injuring, or threatening to injure, the

navigability of any of the navigable streams or navigable

waters of the State of California, and that ever since said

time the said respondent has maintained its said impound-

ing works, and its hydraulic mining operations have been

conducted in the same manner and in no other manner,

and by the use of said impounding works in the

said manner and in no other manner than that

which it was in said action adjudicated that said

respondent might do, without injuring, or threat-

ening to injure, the navigable streams or navigable

waters of the State of California, and without in-

juring, «)7' threatening to injure, the navigability of said

Streams of na\-igable waters of the State of California, or

either or any (ft t h< m, and that the mining lands described

or referred to in the bill of complaint in this action and in

the bill of complaint in the Connor said action are the

same.

And this respondent denios nil and ever* andi all man-

mi- of unlawful combination and confederacy wherewith

he is by the said bill charged, without this, that there is
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any other matter, cause, or thing in the said complainant's

said -bill of complaint contained, material or necessary for

this respondent to make answer to, and not herein and

hereby well and sufficiently answered, confessec, trav-

ersed, and avoided, or denied, is true to the knowledge or

belief of this respondent, all which matters and things

this respondent is ready and willing to aver, maintain,

and prove, as this Honorable Court shall direct, and hum-

bly prays to be hence dismissed, with its reasonable costs

and charges in this behalf most wrongfully sustained.

C. W. CROSS,

Solicitor for Respondent.

NORTH BLOOMFIELD GRAVEL MINING 00.
[Sea

Vfa?e i

rt

Mg
B
c°oT

field BJ H - PICHOIR, Its Secretary.

United States of America, "j

Northern District of the State of California. I
SS '

The answer of the respondent, the North Bloomfield

Gravel Mining Company, was taken this 10th day of April,

in the year 1896, before me under the common seal of the

said corporation, as by their said seal affixed appears.

E. H. HEACOCK,
Commissioner U. S. Circuit Court, Northern District of

California.

Due service of the within answer, and receipt of a true

<<>py thereof, is hereby admitted this 13 (thirteenth) day of

April, 1896. h. S. FOOTE,
U. S. Attorney for Complainant.

[Endorsed]: Answer to complainant's bill. Filed, April
13, 1896. W. J. Costigan, Clerk. Bv W. B. Beaizlev, Dep.
Clk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

THE UNITED STATES OF AMERICA, ^

Complainant,

vs.

V,No. 12,086.

THE NORTH BLOOMFIELD GRAVEL

MINING COMPANY (a Corporation),

Respondent. / •

Demurrer to Answer.

The demurrer of the complainant in the above-entitled

cause, the United States of America, to the answer of the

North Bloomfield Gravel Mining Company, a corporation,

respondent herein.

The complainant herein, the United States of America,

by protestation, not confessing or acknowledging any or

all of the matters and things in the said respondent's an-

swer to be true, in such manner and form as the same are

therein set forth and alleged, save and except those mat-

ters and things which are set out in said complainant's

amended bill of complaint herein, and are in said answer

expressly admitted to be true, doth demur thereto, and for

cause of demurrer showeth that the said respondent hath
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not, in and by its said answer, made or stated any case or

defense to the equity and cause of action set forth in the

amended bill of complaint herein, as doth or ought to en-

title it to the judgment prayed for in said answer to be

hence dismissed with its costs, or at all.

Wherefore, and for divers other good reasons and causes

of demurrer appearing in said answer, the said complain-

ant, the United States of America, doth demur thereto,

and humbly demands the judgment of the Court and the

relief prayed for, in and in accordance with, the said

amended bill of complaint herein.

H. S. FOOTE,

United States Attorney.

SAMUEL KNIGHT,

Assistant United States Attorney,

Solicitors for Complainant.

State and Northern District of California
)

City and County of San Francisco. (

Samuel Knight, being first duly sworn, deposes and says

that he is one of the solicitors for the complainant herein,

the United States of America ; that the foregoing demur-

rer is not interposed for purposes of delay.

SAMUEL KNIGHT.

Subscribed and sworn to before me this 23d day of April,

1896.

W. B. BEAIZLEY,
Commissioner U. S. Circuit Court, Northern District of

California,
. J



38 The North Bloomfield Gravel Mining Co.

Certificate.

We hereby certify that iii our opinion the foregoing de-

murrer is well founded in point of law.

H. S. FOOTE,

U. S. Attorney.

SAMUEL KNIGHT,

Assistant U. S. Attorney,

Solicitors for Complainant.

Service of the within demurrer by copy admitted this

23d day of April, 1896.

C. W. CROSS,

Solicitor for Respondent.

[Endorsed] : Filed April 23, 1896. W. J. Costigan, Clerk.

By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

THE UNITED STATES,

Complainant,

vs.

THE NORTH BLOOMFIELD GRAVEL
MINING COMPANY (a Corporation),

Respondent.

Exceptions to Answer.

Exceptions taken by complainant above named to the

answer of the said defendant, the North Bloomfield Grav-

el Mining Company, a corporation, to the said complain-

ant's bill of complaint herein.

The said complainant excepts to the said answer for that

the said defendant hath not, in and by said answer, set

forth facts and allegations sufficient to constitute a de-

fense to the cause of action stated in said bill' of com-

plaint, in that said defendant admits that it "has at all

times failed, neglected, and refused, and still does utterly

fail, neglect, or refuse to tile with said California Debris

Commission a verified or any petition, setting forth such

facts as will comply with the said act and the rules pre-

scribed by said commission, or at all, either as prescribed

in section nine of said act, or any other section thereof,

and further admits that it has not, nor has any one in its
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behalf, executed or acknowledged any deed or other in-

strument, whereby the said respondent surrendered or sur-

renders to said United States the right or privilege to reg-

ulate by law the manner or method in Which the debris or

a portion thereof, or any portion thereof, resulting from

the working or operating of said works, gold mines, or

mining grounds, by said process, shall be restrained, or

what amount shall be produced therefrom."

It further alleges: "That it is not bound to file such or

any petition with said California Debris Commission or

such or any deed or written instrument, acknowledged or

otherwise, or at all, with said California Debris Commis-

sion."

Therefore, the answer of said defendant is, as said com-

plainant is advised, imperfect and insufficient, and said

complainant excepts thereto, and prays that same may be

stricken from the files of the court; and that the Court

proceed to give its judgment and decree in favor of said

complainant, as prayed in its bill of complaint herein.

H. S. FOOTE,

U. S. Atty.

SAMUEL KNIGHT,

Asst. U. S. Attorney,

Solicitors for Complainant.

Service of the within by copy admitted this 27th day of]

July, 1896.

C. W. CROSS,

Attorney for Deft

[Endorsed]: Piled July 27th, 1896. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.



vs. The United States of America. 41

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

THE UNITED STATES OF AMERICA,

Complainant,

vs.

THE NORTH BLOOMFIELD GRAVEOU

MINING COMPANY (a Corporation),

Defendant.

Motion to Strike Answer from Files.

Now comes the complainant above named and moves

the Ccurt to strike from its files the answer of the defend-

ant herein to the complainant's amended bill of com-

plaint, on the ground that the said answer does not, nor

does any part thereof, state facts sufficient, «ndT is insuf-

ficient, to constitute a defense to said bill of complaint.

This motion will be made on the files herein.

25 July, 1896.

H. S. FOOTE,

U. S. Atty.

SAMUEL KNIGHT,

Asst. U. S. Atty.,

Solicitors for Complainant.
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Service of the within by copy admitted this 27th day of

July, 1896.

0. W. CROSS,

Attorney for- Deft.

[Endorsed]: Filed July 27th, 1896. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United Stales, Ninth Circuit,

Northern Dislricl of California.

THE UNITED STATES OF AMERICA,

Complainant,

vs.

No. 12,086.

NORTH BLOOMFIELD GRAVEL MIN-

ING COMPANY,
Respondent.

Enrollment.

The complainant filed its bill of complaint herein on the

19th day of June, L895, which is hereto annexed.

A subpoena to appear and answer in said cause \v;u

thereupon issued, returnable en the fifth day of August,

A. J). 1895, which is hereto annexed.

The respondents appeared herein on the 8th day of

July, 1895, by Truss, Ford, Kelly & Abbott, Esqs., their

solicitors.



vs. The United States of America. 43

On the 3d day of August, 1895, a demurrer of defend-

ant North Bloomfiekl Gravel Mining Company was filed

herein, which is hereto annexed.

On the 3d day of August, 1895, a motion of defendant

Meyer to strike out, etc., was filed herein, and is hereto an-

nexed.

On the 7th day of August, 1895, a demurrer of defend

ant Meyer was filed herein, and is hereto annexed.

On the 16th day of December, 1895, an order granting

defendant Meyer's motion to dismiss was made and en-

tered herein, a copy of which is hereto annexed.

On the 9th of January, 1896, a demurrer of the defend-

ant North Bloomfield Gravel Mining Go. was filed herein,

and is hereto annexed.

On the 9th of March, 1896, an order overruling said de-

murrer was made and entered herein, a copy of which is

hereto annexed.

On the 13th day of April, 1896, the defendant filed an

answer herein, which is hereto annexed.

On the 27th day of July, 1896, the complainant filed a

demurrer to said answer, exceptions to said answer, and

motion to strike out said answer, which are hereto an-

nexed.

Said cause was submitted upon bill and answer, and

thereafter a final decree was duly signed, filed, and en-

tered herein, in the words and figures following, to-wit:



44 The North Bloomfield Gravel Mining Co.

In the Circuit Court of the United States, Ninth' 1 Circuit,

Northern District of California.

IN EQUITY.

THE UNITED STATES,

Complainant,

vs.

\> No. 12,086.

THE NORTH BLOOMFIELD GRAVEL
MINING COMPANY (a Corporation),

Respondent.

Decree.

This cause came regularly on for hearing before the

Court upon the 25th day of January, 1897, upon bill and

answer, Messrs. Samuel Knight, Assistant U. S. Attor-

ney, and Robert T. Devlin, as amicus curiae, appearing

as solicitors on behalf of complainant, and Messrs. C. W.
Cross and Chas. A. Garter appearing as solicitors on be-

half of respondent, and the said matter having been there-

upon submitted to the Court for determination and decis-

ion, and the Court having been fully advised in the prem-

ises, and after due consideration thereof, it is by the

Court ordered, adjudged, and decreed:

That an injunction issue out of and under the seal of

this Court directed to respondent, as prayed for in said
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bill, perpetually enjoining and restraining it, its officers,

agents, grantees, lessees, or employees, from continuing

to operate, and from operating or suffering or allowing

to be operated, by the hydraulic process or method of

mining, as the same is and has been known, conducted,

practiced, or understood in the State of California (as set

forth in paragraph V of said bill), its works, mines, or

mining grounds, situate, lying, and being adjacent to, on,

or near Humbug creek, a tributary of the Yuba river, un-

til said respondent shall properly make, present, and file

with the California Debris Commission, appointed and
acting under an act of Congress entitled, "An Act to

create the California Debris Commission and regulate hy-

draulic mining in the State of California," approved
March 1, 1893, its duly verified petition setting forth such
facts as will comply with said act or any act hereafter

amendatory thereof and then in force, and the rules pre-

scribed or to hereafter at such time prescribed by said

California Debris Commission; and until said respondent
shall duly execute, acknowledge, and deliver to said com-
mission the deed or instrument provided for in said act

or any act hereafter amendatory thereof and then in force

whereby said respondent surrenders to the United States

the right and privilege to regulate by law, as provided in

said act or by any law that may be hereafter enacted, or

by such rules and regulations as are or may be prescribed

by virtue thereof, the manner and method in which the

debris resulting from the working and operation by the

said hydraulic process of said works, mines, or mining
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grounds or claims shall be retained, and what amount

shall be produced therefrom; and further, that complain-

ant have and recover of said respondent its costs herein,

taxed at the sum of #42.30.

Dated June 10, 1897.

ROSS,

Circuit Judge.

[Endorsed]: Filed and entered June 10, 1897. W. J.

Costigan, Clerk.
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UNITED STATES OF AMERICA.

Circuit -Court of the United States, Ninth Circuit, North-

ern District of California.

THE UNITED STATES,

Complainant,

vs.

THE NORTH BLOOMFIELD GRAVEL

MINING CO.,

Respondent.

Memorandum of Costs and Disbursements.

Disbursements:

Marshal's fees $ 4.00

Clerk's fees 18.30

Docket fee 20.00

Total $42.30

Taxed at f42.30.

United States of America,

Northern District of California, V ss>

City and County of San Francisco. J

l

Samuel Knight, being duly sworn ,deposes and says that

he is Asst. U. S. Attorney, ami one of the attorneys for

the complainant in the above-entitled cause, and as such
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in better informed relative to the above costs and dis-

bursements than the said complainant; that the items in

the above memorandum contained are correct to the best

of this deponent's knowledge and belief, and that the said

disbursements have been necessarily incurred in the said

cause.

SAMUEL KNIGHT.

Subscribed and sworn to before me this 14th day of

June, A. D. 1897.

W. B. BEAIZLEY,

Commissioner of the 17. S. Circuit Court, Northern Dis-

trict of California.

To C. W. Cross and Chas. A. Carter, Attorneys for Re-

spondents, San Francisco, Cal.

You will please take notice that on Wednesday, the

sixteenth day of June, A. D. 1897, at the hour of 10 o'clock

A . M., I will apply to the clerk of said court to have the

within memorandum of costs and disbursements taxed

pursuant to the rule of said Court, in such case made and

provided.

H. S. FOOTE,

Attorney for Complainant.

Service of within memorandum of costs and disburse-

ments, and receipt of a copy thereof, acknowledged this

14th day of June, A. D. 1897.

C. W. CROSS,

Attorney for Respondent.

[Endorsed]: Memorandum of rusts and disbursements.

Filed this 15th dixy of June, A. D. 1897. W. .1. QostigOD,

Clerk.
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Certificate to Enrollment.

Whereupon, said pleadings, subpoena, copies of or-

ders, decree, and a memorandum of taxed costs are here-

to annexed, said final decree being- duly signed, filed, and

enrolled, pursuant to the practice of said Circuit Court.

Attest, etc. W. J. COSTIGAN,
[Seal] Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed]: Enrolled papers. Filed June 10th, 1897.

W. J. Costigan, Clerk. By W. B. Beaizley, Deputy Clerk.

In the United States Circuit Court, Ninth Circuit, North-

ern District of California.

THE UNITED STATES,

Complainant,

vs.

THE NORTH BLOOMPIELD GRAVEL
MINING COMPANY (a Corporation),

Respondent.

Opinion

This case was submitted upon bill and answer. It in-

volves the construction of the act. of Congress entitled

"An Act to create the California Debris Commission and
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regulate hydraulic mining in the State of California," ap-

proved March 1, 1893. (Statutes of 1891-1893, p. 507.)

The bill alleges the appointment and qualification of the

commissioners provided for by that act, and the entry up-

on its duties by the commission. It alleges that the de-

fendant company is, and was at the times mentioned in

the bill, the owner and in possession of certain mining

ground situated on or near the Yuba river and its tribu-

taries, within the territory drained by the Sacramento

and San Joaquin rivers, and is, and was during the times

mentioned, engaged in working its mining ground by the

hydraulic process; that the waters of the Sacramento riv-

er flow into Suisun bay, and thence through the Straits of

Oarquinez into San Pablo bay, and thence through the

Golden Gate into the Pacific Ocean; that Feather river

ilows into the Sacramento, and that Yuba river flows into

the Feather; that all of these rivers were, at the time of

ihe cession of the territory of Upper California to the

United States by the Republic of Mexico, to-wit, Febru-

ary 2, 1848, and ever since have been, and now are, public

navigable rivers, and free highways for the uses and pur-

poses of eommeroe and navigation, and during all of the

time mentioned were, and still are, navigable and navigat-

ed by steamboats and other vessels, drawing from eight to

sixteen feet of water, and engaged in commerce and navi-

gation within the Slate of California; that the Sacramen-

to river during all of the time mentioned was, and still is,

BO navigable and navigated by steamboats and other ves-

sels from its mouth to the mouth of Middle creek, in

Shasta county, above the point of confluence of the Sac-
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ramento and Feather rivers; that the Feather river dur-

ing the same time was, and still is, so navigable from its

mouth to the mouth of the Yuba river, and that the Yuba

river during the same time was, and still is, navigable

from its mouth to a point about one mile above its

mouth; that all of the rivers mentioned have their prin-

cipal sources in the western slope of the Sierra Nevada

Mountains which lie to the east and northeast of the

Sacramento valley, through Avhich the Sacramento river

flows, and in a small part in the eastern slope of the

Coast Range Mountains, which lie to the west of the Sac-

ramento valley; that all of the waters of the western

slope of the Sierra Nevada Mountains which lies opposite

the Sacramento valley are tributary to the rivers men-

tioned, and that they have their sources in lakes, springs,

small streams, and canyons, which receive their waters

from the rain and snow which fall each year to a great

depth upon the mountains; that the defendant company,

ia working its mining ground, so dumps and discharges

the debris therefrom as that the same, or a portion there-

of, is ultimately carried and flows into the Yuba river

and its forks, and with the debris from other mining

works operated by the same process is thence so carried

and flows into the Feather, Sacramento, and other

streams forming a part of and tributary to the Sacra-

mento river system, and thence into the other waters,

bays and straits already mentioned; that hydraulic min-

ing as now, and for more than twenty years last past,

practiced and understood in the State of California, is a

process of gold mining by which hills, ridges, banks, and
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other forms of deposits of earth which contain gold are

mined and removed from their position by means of large

streams of water, which by great pressure are forced

through pipes terminating in nozzles, known as monitors

or little giants; that the water is discharged from such

nozzles with great force, by a water pressure of from 50

to 400 feet per second, against and upon the hills, ridges,

banks, and other deposits, which are usually shattered or

broken up by means of blasts of powder, and softened by

running water over and along such shattered or broken

banks of earth, and undermined by streams of water flow-

ing at the foot of such banks, thus caving down and wash-

ing off portions thereof before water is discharged from

the nozzles against them; that the clay, sand, gravel,

stones, rocks, and boulders of which such gold mines are

composed, known as mining debris, together with the

gold contained therein, are carried and moved by the

streams of water into and through flumes, sluices, and

other conduits at or adjacent to the respective mining

claims—the gold being arrested therein, and the debris

being carried by the water through the flumes, sluices,

and conduits, and dumped or discharged into impound-

ing basins or reservoirs, and that a part of such debris

is thence carried and flows into the adjacent streams or

canyons; that the larger and heavier portions of the de-

bris are deposited in such impounding basins or reser-

voirs, and the smaller and lighter portions, being not less

than 50 per cent thereof, are carried down the streams

and lodged in the rivers and other channels and upon the

lands adjacent thereto; thai a portion of such mining de-
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bris, ever since the commencement of hydraulic mining

within the State, has, during a large part of each year,

been deposited and lodged, and is still being deposited

and lodged, in the beds and channels of the rivers mention-

ed, and will continue to be so deposited and lodged while

such hydraulic mining continues. The bill next alleges

that the defendant company has failed and neglected and

refused to file with the California Debris Commission a

verified, or any, petition, setting forth such facts as will

comply with the act of Congress upon the subject and

with the rules prescribed by the Commission, and has

not, nor has any one on its behalf, executed and acknowl-

edged the conveyance mentioned in that act, and, not-

withstanding such neglect and failure, that the defend-

ant company has continued to mine, and is now engaged

in mining, its mining ground by the hydraulic process.

The prayer of the bill is for a writ of injunction perpet-

ually enjoining the defendant, its agents, grantees, les-

sees, and employees, from operating, or allowing to be

operated by the hydraulic process, its mining ground, un-

til it shall make, present, and file with the Debris Com-

mission the petition set forth in the aforesaid act of Con-

gress, accompanied by the conveyance therein mentioned,

and otherwise conform to the rules and regulations pre-

scribed by the commission by virtue of that statute.

The answer of the defendant company admits the ap-

pointment of the commissioners and their qualification

and organization as alleged, and its failure to file with

the commission the petition and conveyance mentioned in

the act, and the fact of its mining its ground by the by-
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draulie process notwithstanding. It alleges that its

mines and works are all situated adjacent to Humbug

creek, a small tributary of one of the main branches of

the Yuba river, and within the territory drained by the

Sacramento river system. It admits the fact of the navi-

gability of the Sacramento, Feather, and Yuba rivers,

but denies the extent of the navigability alleged in the

bill, It admits the sources of the rivers as alleged. It de-

nies that it so dumps and discharges the debris from its

mines and works, or any thereof, in such manner that the

same, or any material portion of it, is ultimately carried

or flows into the Yuba, Feather, or Sacramento rivers, or

other streams forming a part of or tributary thereto, or

upon the lands adjacent thereto, but avers that only a

trifling quantity of the debris from the defendant's min-

ing ground escapes from or passes beyond the impound-

ing works and reservoirs of the defendant company, and

that the same consists solely of light, flocculent matter of

about the same specific gravity as water, and so finely

communicated as to readily float in and be moved by the

s-.lightest movement of the water in which it is suspended,

and that all of the matter so escaping from or passing

beyond the defendant's impounding works is carried in

suspension in the streams of water until it reaches the

Suisun bay, and that from the head of Suisun bay, by the

tidal currents and movements of the water of that bay,

of the Carquinez Straits, San Pablo bay, and the bay of

San Francisco, and the tidal currents passing in and out

of the Golden Gate, it is all carried and swept into the

ocean at distances remote from the laud or navigable
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streams of the State of California, and does not deposit in

any place where it either injures, or threatens to injure,

any navigable waters within the jurisdiction of the Unit-

ed States. The answer further denies that any portion

of the debris from the defendant's mines or mining works

at any time since the passage of the act of Congress in

Question, has been deposited or lodged in the beds or

channels of either of the rivers named, and denies that

any of such debris will be so deposited or lodged while it

continues the mining of its ground by the hydraulic pro-

cess. The answer further avers that about the years 1887

and 1888 the defendant erected upon its mining ground,

which had been conveyed to it for placer mining purposes

by the government of the United States, extensive, com-

plete, and expensive impounding works, which have ever

since been so maintained as to successfully, completely,

and permanently impound all of the mining debris re-

sulting from its mining operations, upon its mining

ground, except such light and inconsiderable portion of

the debris therefrom as will not settle in water when af-

fected by the least motion, nor when such water is at rest,

unless the same be maintained in a condition of rest for

a long period of time, and that such light and flocculent

matter, when it passes from the defendant's impounding

works, flows into Humbug creek, which creek flows with

a rapid current into the South Yuba river, and that the

South Yuba river flows with a rapid current into the

main Yuba river, and that the main Yuba river flows

with a rapid current into the Feather river, and that the
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Feather river flows with a rapid current into the Sacra-

mento river; that the Sacramento river, with a moderate

current, flows into Suisun bay, and that from the head of

Suisun bay to the waters remote from the Golden Gate

the waters are constantly agitated and rapidly moved by

tidal currents, and that the light and flocculent matter

which so escapes from the defendant's impounding works

is carried by the currents of the streams mentioned, and

by the tidal currents in the other navigable waters nam-

ed, out of the Golden Gate and to localities remote from

the shores of the Pacific Ocean, and that no part thereof

does injure or threatens to injure, either by itself, or in

connection with debris from other mines, any of the navi-

gable waters mentioned in the bill, or any other waters.

The answer further alleges that on the 25th day of June,

1888, the United States filed in this court its bill in equity

against this defendant, containing all of the averments

of the present bill, except the allegations with regard to

the act of Congress of March 1, 1893 (which was not then

in existence), and the appointment of the members of the

commission thereby created, and the allegations with re-

spect to the failure of the defendant to file with the com-

mission the petition and conveyance required by that act;

that thereafter, and on July 1, 1889, the defendant filed

its answer to that bill of complaint, alleging the con-

struction and maintenance of the aforesaid impounding

works, and that thereby the debris from its mining

gr< mid was sufficiently and permanently impounded and

restrained, as is alleged in the present answer, and that
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thereby the navigable waters mentioned were prevented

from being injured or threatened with injury from the de-

bris from the defendant's mines; that thereafter a trial

was duly had upon the issues framed in the cause, upon

which trial it was duly adjudged that the defendant's

mining by the hydraulic process did not injure, or threat-

en to injure, the navigable streams or any of the naviga

ble waters of the State of California, or any of the lands

adjacent thereto, and that the defendant could continue

its hydraulic mining operations by the use of its said im-

pounding works without injuring, or threatening to in-

jure, any of the navigable waters of the State of California

and without injuring, or threatening to injure, the navi-

gability of any of the navigable streams of the State, and

that ever since that time the defendant has maintained

its said impounding works, and its hydraulic mining op-

erations have ever since been conducted in the same man-

ner (and in no other manner), that it was in that action

adjudicated they might be without injury to any waters

or lands; that the mining ground and works described in

the bill in the present suit and in the bill in the former

suit are the same.

As the case is submitted on bill and answer, such of the

averments of the latter as are inconsistent with the alle-

gations of the bill, as well as the affirmative matter set up

in defense of the suit, must be taken as true.

It is thus made to appear that none of the debris from

the mining ground or works of the defendant company is

lodged or deposited in any of the navigable waters men-
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tioned in the bill, or upon any land adjacent thereto; but,

on the contrary, that such light, flocculent matter as es-

capes from the mines and impounding works of the de-

fendant company is carried in suspension by the moving
streams and waters into the Pacific Ocean, beyond the

jurisdiction of the United States.

If, however, Congress has, in the exercise of its power
to declare what may or may not constitute obstructions

thereto, by its act, prohibited the putting into the said

navigable waters any such light, flocculent matter, there

can be no doubt, I think, of the power of a court of equity

to prevent, by writ of injunction, the unlawful act. (In

re Debs, 158 U. S. 565, 599, 600.)

The absolute power and control of Congress over the

navigable waters of the United States, in the interest of

commerce with foreign nations and among the several

States, and its right to declare what may or may not con-

stitute obstructions thereto, is thoroughly settled. (Mil-

ler v. Mayor, etc., 109 U. S. 385; Cardwell v. American

River Bridge Co., 113 U. S. 205; Escanaber Co. v. Chicago,

107 U. S. 678; South Carolina v. Georgia, 93 U. S. 4; Gil-

man v. Philadelphia, 3 Wall. 713.)

Subject to this power on the part of Congress, all of the

navigable waters within the State of California are com-

mon highways. The Slate was admitted into the Union

upon the condition, among other conditions, "that all of

the navigable watei-s within the said State shall be com-

mon highways and forever free, as well to the inhabitants

of said State as to the citizens of the United States, with-
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out any tax, duty, or impost therefor."' (9 U. S. Stats, at

Large, 452-3.
)

The important question in the case is, What has Con-

gress enacted in respect to the navigable waters men-

tioned in the bill, in connection with mining by the hy-

draulic process? There is but one act upon the subject,

and that is the one the construction of which is here in-

volved. To properly construe it, the conditions giving

rise to its enactment must be considered. Long-contin-

ued mining by this process, in the territory drained by

the rivers mentioned, had resulted in depositing in them

and upon much of the adjacent land vast quantities of de-

bris, thereby, to a great extent, impeding the navigation

of the waters, and rendering valueless large quantities of

otherwise fertile lands. This unfortunate condition of

affairs necessarily gave rise to many and bitter contests

in the courts between the conflicting interests. Some of

the suits were brought in this court, and many of them

in the courts of the State, resulting, ultimately, wher-

ever it was shown that such hydraulic mining was caus-

ing injury to the public streams or waters, or to other's

lands, in perpetually enjoining such mining. One of such

suits was brought against the present defendant, in this

court, to enjoin it from working by the hydraulic process

the same mining ground it is now operating. That suit

resulted in a decree enjoining the defendant from so

working its mining ground; but the decree contained a

provision to the effect that if, in the future, the defendant

corporation should show to the Court that it had con-
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structed impounding reservoirs which would successfully

impound its mining debris, the decree might be modified

so as to permit the operation of the mine. That case was

tried and decided by Judge Sawyer, and is reported in 18

Fed. Kep. 753, under the title of Woodruff v. Mining Co.

Sometime after the making of the decree, the defendant

established a system of impounding works, and com-

menced again its mining operations. That action on the

part of the defendant resulted in a suit brought in this

court by the United States, against the defendant, to ob-

tain an injunction prohibiting it from continuing its hy-

draulic mining operations. After a trial of that case, in

which much testimony was introduced, this Court (Judge

Gilbert presiding) found that by the construction and use

of its impounding works, the defendant prevented the

escape of any debris from its mine into the navigable wa-

ters of the rivers mentioned that would tend to impair or

injure their navigability, and therefore denied the injunc-

tion prayed for.

In neither of these decisions was mining by the hy-

draulic process regarded, in and of itself, as unlawful.

That it is not unlawful, but highly useful and commend-

able ,when properly conducted and without injury to the

property or rights of others, hardly needs judicial deeis

ion. In County of Yuba v. Cloke, 70 Cal. 239, 243, the

Supreme Court of California said: "It seems to us it must

be conceded that the business of hydraulic mining is not

within itself unlawful or necessarily injurious to others.

The unlawful nature of the business results from the man-
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ner in which it is carried on, and the neglect of parties

engaged therein to properly care for the debris resulting

therefrom, whereby it is allowed to follow the stream

and eventually cause injury to property situated below."

Xobody wanted gold mining by the hydraulic process

st< pped, so long as it could be prosecuted without injury

to the navigable waters or to the property or rights of

others. And so an effort was made by the parties most

directly interested—the miners and agriculturists—to in-

duce Congress to legislate upon the subject ; which effort

resulted in the passage of the act of March 1, 1893. As

enacted, after creating the California Debris Commission

and providing for the appointment of its members, and

for the filling of vacancies occurring therein, and for the

exercise of the powers conferred upon it, under the direc-

tion of the Secretary of War, and the supervision of the

chief of engineers, and authorizing commission to adopt

rules and regulations, not inconsistent with law, to gov-

ern its deliberations and procedure, the act declared the

jurisdiction of the commission, in so far as the same af-

fects mining carried on by the hydraulic process, to ex-

tend to all such mining in the territory drained by the

Sacramento and San Joaquin river systems in the State of

California. It declared, for the purposes of the act, "hy-

draulic mining" and ''mining by the hydraulic process"

to have the meaning and application given to those terms

in the State of California.

That meaning is sufficiently set out in the bill in the

present case.
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The act prohibited and declared unlawful such hy-

draulic mining "directly or indirectly injuring the navi-

gability of said river systems, carried on in said territory,

other than as permitted under" its provisions. (Sections

3 and 22.) But this was by no means the extent of the act

or of its prohibition. Its very purpose was to provide a

means by which such mining could be carried on in the

territory named, without injuring the navigability of the

said river systems, directly or indirectly. Recognizing

the great damage that had been done to the navigable

waters mentioned by hydraulic mining in the past, it

created a commission of skilled officers, to exercise the

powers conferred upon it, under the direction of the Sec-

retary of War and the supervision of the Chief of Engi-

neers of the Army, and, by section 4 of the act, made it

the duty of the commission to mature and adopt, from

examinations and surveys already made, and from such

additional examinations and surveys as the commission

should deem necessary, such plan or plans "as will im-

prove the navigability of all the rivers comprising said

systems, deepen their channels, and protect their banks.

Such plan or plans shall be matured with a view of mak-

ing the same effective as against the encroachment of and

damage from debris resulting from mining operations,

natural erosion, or other causes, with a view of restoring,

as near as practicable and the necessities of commerce

and navigation demand, the navigability of said rivers to

the condition existing in eighteen hundred and sixty, aud

permitting mining by tin' hydraulic process, as the term
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is understood in said State, to be carried on, provided the

same can be accomplished without, injury to the naviga-

bility of said rivers or the lands adjacent thereto." By

section 5 of the act, it is made the duty of the commission

to "further examine, survey, and determine the utility

and practicability, for the purposes hereinafter indicated,

of storage sites in the tributaries of said rivers and in the

respective branches of said tributaries, or in the plains,

basins, sloughs, and tule and swamp lands adjacent to or

along the course of said rivers, for the storage of debris

or water, or as settling reservoirs, with the object of us-

ing the same by either or all of these methods to aid in

the improvement and protection of said navigable rivers,

by preventing deposits therein of debris resulting from

mining operations, natural erosion, or other causes, or for

affording relief thereto in flood times, and providing suf-

ficient water to maintain scouring force therein in the

summer season ; and, in connection therewith, to investi-

gate such hydraulic and other mines as are now or may

have been worked by methods intended to restrain the

debris and material moved in operating such mines by

impounding dams, settling reservoirs, or otherwise, and

in general to make such study of and researches in the

hydraulic mining industry as science, experience, and en-

gineering skill may suggest as practicable and useful in

devising a method or methods whereby such mining may

be carried on as aforesaid."

Sections 9 and 10 of the act are as follows:

"Sec 9. That the individual proprietor or proprietors,
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or, in case of a corporation, its manager or agent appoint-

ed for that purpose, owning mining ground in the terri-

tory in the State of California mentioned in section three

hereof, which it is desired to work by the hydraulic pro-

cess, must file with said commission a verified petition,

setting forth such facts as will comply with law and the

rules prescribed by said commission."

"See. 10. That said petition shall be accompanied by

an instrument duly executed and acknowledged as re-

quired by the law of the said State, whereby the owner

or owners of such mine or mines surrender to the United

States the right and privilege to regulate by law, as pro-

vided in this act, or any law that may hereafter be enact-

ed, or by such rules and regulations as may be prescribed

by virtue thereof, the manner and method in which the

debris resulting from the working of said mine or mines

shall be restrained and what amount shall be produced

therefrom; it being understood that the surrender afore-

said shall not be construed as in any way affecting the

right of such owner or owners to operate said mine or

mines by any other process or method now in use in said

State; provided, that they shall not interfere with the

navigability of the aforesaid rivers."

Subsequent sections provide for a joint petition by the

owners of several mining claims so situated ns to require

a common dumping ground or restraining works, and for

proceedings of the commission thereon, including the

provision contained in section 14, that upon the comple-

tion of such work as may be authorized and required by
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order of the commission, "if found in every respect to

meet the requirements of the said order and said approv-

ed plans and specifications, permission shall thereupon

be granted to the owner or owners of such mine or mines

to commence mining operations, subject to the conditions

of said order and the provisions of this act."

Section 15 is as follows:

"Sec. 15. That no permission granted to a mine owner

or owners under this act shall take effect, so far as re-

gards the working of a mine, until all impounding dams

or other restraining works, if any are prescribed by the

order granting such permission, have been completed,

and until the impounding dams, or other restraining

works, or settling reservoirs provided by said commission

have reached such a stage as, in the opinion of said com-

mission, it is safe to use the same; provided, however,

that if said commission shall be of the opinion that the re-

straining and other works already constructed at the

mine or mines shall be sufficient to protect the navigable

rivers of said systems and the work of said commission,

then the owner or owners of such mine or mines may be

permitted to commence operations."

And by section 17 it is declared : "That at no time shall

any more debris be permitted to be washed away from

any hydraulic mine or mines situated on the tributaries

of said rivers and the respective branches of each, work-

ed under the provisions of this act, than can be impound-

ed within the restraining works erected."

From these provisions (and there is nothing in the act
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to the contrary) it seems quite clear to me that its real in-

tent and meaning is, to prohibit and make unlawful any

and all hydraulic mining in the territory drained by the

Sacramento and San Joaquin river systems in the State

of California, directly or indirectly injuring the naviga-

bility of said river systems, and to permit it in all cases

where the work can be prosecuted without such injury to

the navigability of the said river systems, or to the lands

adjacent, thereto. That in order to properly determine

the facts upon which the legislative will is to act, a skill-

ed commission is created, whose duty it is to ascertain

and determine what will, or will not, cause the prohibited

injury, and to prescribe the character of impounding

works, and the extent to which hydraulic mining in the

territory described may be carried on without causing

such injury. To give effect, to this manifest purpose, Con-

gress, in effect, enacted that until the commission should

find that such mining can be carried on without causing

the prohibited injury, all hydraulic mining within the

territory drained by the Sacramento and San Joaquin

river systems is unlawful ; for by section 9 it is in terms

declared that any person or corporation owning mining

ground in that territory, "which it is desired to work by

the hydraulic process, must file with said commission a

verified petition setting forth such facts as will comply

with, law and the rules prescribed by said commission,"

accompanied by the Instrumenl described in the next sec-

tion, that is to say: "An instrument duly executed ami ac-

knowledged as required by the law of the aaid State,
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whereby the owner or owners of such mine or mines sur-

render to the United States the right and privilege to

regulate by law, as provided in this act, or any law that

may hereafter be enacted, or by such rules and regula-

tions as may be prescribed by virtue thereof, the manner

and method in which the debris resulting from the work

ing of said mine or mines shall be restrained and what

amount shall be produced therefrom; it being understood

that the surrender aforesaid shall not be construed as in

any way affecting the right of such owner or owners to

operate said mine or mines by any other process or meth-

od now in use in said State; provided, that they shall not

interfere with the navigability of the aforesaid rivers."

The plain meaning of the provision that any person or

corporation owning mining ground within the territory

drained by the rivers mentioned, which it is desired to

work by hydraulic process, must file a certain described

petition, is, that unless such petition be filed, such ground

shall not be worked. Confirmation of this is found in the

express declaration contained in section 17, " that at no

time shall any more debris be permitted to be washed

away from any hydraulic mine or mines situated on the

tributaries of said rivers and the respective branches of

each, worked under the provisions of this act, than can be

impounded within the restraining works erected/'and in

other clauses of the act already cited.

As has been already observed, the right of Congress to

say what may or may not constitute an obstruction of the

navigable waters between the States or connecting with
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the ocean, is well settled. Light, nocculent matter escap-

ing from one or more mines worked by the hydraulic pro-

cess and carried into such waters may not tend to injure

thtir navigability, but such matter, in connection with

similar matter from a great many other mines, may do

so. It was the right of Congress to put a stop to the work-

ing of all mines that contribute in any degree to such in-

jury, and to prescribe the conditions upon which such

work so contributing might be prosecuted. In some of

the contests that were brought before the courts, prior

to the passage of the act in question, it was held that any

and all persons and corporations contributing to the in-

jury should be enjoined. (Woodruff v. Mining Co., supra;

People v. Gold Kun D. & M. Co., 66 Cal. 138, and cases

there cited.)

In the case of Miller v. Mayor of New York, 109 U. S.

385, Congress had passed an act (15 Stats. 336) authoriz-

ing the construction of a bridge over East river, between

the cities of New York and Brooklyn, and declaring that

when completed it should be "a lawful structure and post

road for the conveyance of the mails of the United States;

provided, that the said bridge shall be so constructed and

built as not to obstruct, impair, or injuriously modify the

navigation of the river; and in order to secure a compli-

ance with these conditions, the company, previous to com-

mencing the construction of the bridge, shall submit to

the Secretary of War a plan of the bridge, with a detailed

map of the river al Hie proposed Bite of the bridge ami for

the distance of a mile above ami below tie- site, exhibit-
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ing the depths and currents at all points of the same, to-

gether with all other information touching said bridge

and river as may be deemed requisite by the Secretary of

War to determine whether the said bridge, when built

will conform to the prescribed conditions of the act, not

to obstruct, impair, or injuriously modify the navigation

of the river."

The second section of the act was as follows: "That

the Secretary of War is hereby authorized and directed,

upon receiving said plan and map and other information,

and upon being satisfied that a bridge built on such plan,

and at said locality, will conform to the prescribed condi-

tions of this act, not to obstruct, impair, or injuriously

modify the navigation of said river, to notify the said

company that he approves the same, and upon receiving

such notification the said company may proceed to the

erection of said bridge, conforming strictly to the approv-

ed plan and location. But until the Secretary of WT
ar ap-

prove the plan and location of said bridge, and notify said

company of the same in writing, the bridge shall not be

built or commenced; and should any change be made in

the plan of the bridge during the progress of the work

thereon, such change shall be subject likewise to the ap-

proval of the Secretary of War."

It was contended by the plaintiff in the case, who

sought to restrain the building of the bridge, that Con-

gress could not leave it to the Secretary of War to deter-

mine whether the proposed construction would be an ob-

struction to the navigation of the river; but the Court
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answered: "By submitting the matter to the secretary,

Congress did not abdicate any of its authority to deter-

mine what should or should not be deemed an obstruc-

tion to the navigation of the river. It simply declared

that, upon a certain fact being established, the bridge

should be deemed a lawful structure, and employed the

Secretary of War as an agent to ascertain that fact. Hav-

ing power to regulate commerce with foreign nations and

among the several States, and navigation being a branch

of that commerce, it has the control of all navigable wa-

ters between States, or connecting with the ocean, so as to

preserve and protect their free navigation. Its power,

therefore, to determine what shall not be deemed, so far as

that commerce is concerned, an obstruction, is necessar-

ily paramount and conclusive. It may in direct terms de-

clare absolutely, or on conditions, that a bridge of a par-

ticular height shall not be deemed such an obstruction;

and, in the latter case, make its declaration take effect

when those conditions are complied with. The act in

question, in requiring the approval of the secretary be-

fore the construction of the bridge was permitted, was

not essentially different from a great mass of legislation

directing certain measures to be taken upon the happen-

ing of particular contingencies or the ascertainment of

particular information. The execution of a vast number

of measures authorized by Congress, and carried out un-

der the direction of the heads of departments, would be

defeated if such were not the case. The efficiency of an

ad as a declaration of legislative will must, of course,
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come from Congress, but the ascertainment of the contin-

gency npon which the act shall take effect may be left to

such agencies as it may designate. (South Carolina v.

Georgia, 93 U. S. 13)."

So here, Congress has created a commission, under the

direction of the Secretary of War and the supervision of

the Chief of Engineers of the Army, to ascertain and de-

termine whether the various hydraulic mines within the

territory drained by the Sacramento and San Joaquin

river systems can be operated by means of impounding

reservoirs and other works without injury to those navi-

gable waters; and if so, the act of Congress permits them

to be operated in such a prescribed way as will prevent

any such injury. Until the matters of fact committed to

the commission have been ascertained and the extent and

methods of the work so prescribed, the act of Congress

prohibits the operation of any mine by the hydraulic pro-

cess within the territory drained by the Sacramento and

San Joaquin river systems from which any debris mat-

ter flows into those waters. This, in my opinion, is the

true construction of the act, and to it, as thus construed,

I see no constitutional objection. It is too late now for

anyone to question the power on the part of Congress to

declare that debris of any character, or other thing, con-

stitutes an obstruction to the navigable waters within its

control, and to prohibit, the use of such waters by any

such debris or other thing. The power to absolutely pre-

vent the use of such waters for the objectionable pur-

poses, necessarily includes the power to prescribe the
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terms and conditions upon which they may be so used.

The provision of section 10 of the act, requiring the sur-

render to the United States of the right to regulate the

manner in which the debris resulting from the working of

such mine or mines shall be restrained, and what amount

shall be produced therefrom, only constitutes one of the

conditions to such use required by Congress, As Con-

gress already had that power of regulation, it needed no

conveyance from the mine owner to vest it. For this rea-

son, the insertion of that requirement by Congress as a

condition to the granting of a permit to mine by the hy-

draulic process, does not render the act obnoxious to any

of the objections urged against it.

A decree will be entered for the complainant as prayed

for. (Signed) ROSS,

Circuit Judge.

[Endorsed]: Opinion. Filed June 8, 1897. W. J. Cos-

tigan, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit.

Northern Dlitrici of California.

IN EQUITY.

THE UNITED STATES,

Complainant,

vs.

> No. 12,086.

THE NORTH BLOOMFTELD GEAVEL
MINING COMPANY (a Corporation)

Respondent.

Petition for Order Allowing Appeal and Suspen-

sion of Injunction During Pendency of Appeal.

The respondent herein, the North Bloomfield Gravel

Mining Company, feeling itself aggrieved by the order

made by said court in said cause, sustaining the com-

plainant's demurrer to the respondent's answer to the bill

of complaint, and the decretal order thereupon made, de-

creeing that a perpetual injunction issue against the said

respondent, and by the final decree rendered and entered

in said cause, now comes by C. W. Cross, Esq., its solici-

tor, and petitions the said Court for an order allowing

said respondent to prosecute an appeal from said orders

and decree, to the Honorable United States Circuit Court

of Appeals for the Ninth Circuit, under and according to
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the laws of Congress and the statutes of the United States

in such ease made and provided, and also that an order

be made, fixing the amount of security which respondent

shall give and furnish upon such appeal. And the re-

spondent further humbly petitions that an order be made,

suspending the injunction by the final decree in said

cause, during the pendency of the said appeal, such sus-

pension to be granted upon such terms, as to bond or

otherwise, as may be considered proper by the Honorable

Justice of said court, who decided said cause. And your
i

petitioner will ever pray, etc.

c. W. GROSS,

Solicitor for the said Respondent, The North Bl'oomfield

Gravel Mining Co.

[Endorsed]: Filed June 22. 1897. W. J. Costigan,

Clerk. W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

THE UNITED STATES,
Complainant,

vs.

No. 12,086.

THE NORTH BLOOMFIELD GRAVEL
MINING COMPANY (a Corporation),

Respondent.

Assignment of Errors.

The respondent in the above-entitled action hereby as-

signs the following errors:

1. The Court erred in sustaining the demurrer to the

respondent's answer to the bill of complaint in said

cause, to which order the respondent duly excepts, and

the making of said order by said Court is hereby assigned

as error.

2. The Court erred in ordering that a judgment and de-

cree be entered in favor of the said complainant and

against the said respondent, upon the pleadings in said

cause, and without a trial of the issues thereby made, and

the said order of the Court is hereby assigned as error.

3. The Court erred in rendering and entering a judg-

ment and decree in favor of said complainant and against
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the said respondent in said cause, and the same is hereby

assigned as error.

C. W. CROSS,

Solicitor for the said Respondent.

[Endorsed]: Filed June 22, 1897. W. J. Costigan, Clerk.

By W. B. Beaizley, Deputy Clerk.

At a stated term ,to-wit, the March temi, A. D. 1897, of

the Circuit Court of the United States of America, of

the Ninth Judicial Circuit, in and for the Northern

District of California, held at the courtroom in the

city and county of San Francisco, on Tuesday, the 22d

day of June, in the year of our Lord, one thousand

eight hundred and ninety-seven.

Present: Honorable ERSKINE M. ROSS, Circuit Judge.

THE UNITED STATES OF AMERICA,

vs.
No. 12,086.

NORTH BLOOMFIELD GRAVEL \

MINING COMPANY.

Order .Allowing Appeal andjSuspending; Injunc-

tion.

Upon motion of C. \Y. Gross, Esq., counsel for respond-

ent, and upon the Ming of a petition for au order allowing
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an appeal, together with an assignment of errors herein,

it is ordered that an appeal from the final decree filed and

entered June 10, 1897, herein be, and hereby is, allowed to

the United States Circuit Court of Appeals for the Ninth

Circuit; that the amount of the bond on said appeal to be

given by respondent be, and hereby is, fixed at the sum of

$500, and that a certified transcript of the record and all

proceedings herein be transmitted to the said United

States Circuit Court of Appeals for the Ninth Circuit.

Counsel for respondent then moved the Court that, un-

der the provisions of rule 03 of the rules of practice pre-

scribed for the courts of equity of the United States, the

injunction awarded complainant in the final decree here-

in be suspended pending the appeal allowed herein. Af-

ter hearing argument of said counsel, and of H. S. Foote,

Esq., U. S. Attorney, opposing the motion on behalf of

con plainant, it was ordered, pursuant to the provisions of

said Equity Rule 93, that said motion be, and hereby. is,

granted, and that the injunction awarded the complain-

ant in the final decree herein be, and hereby is, suspended

pending the determination of the appeal hereinabove al-

lowed, or until the further order of the Court.
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IN EQUITY.

In the Circuit Court of the United States, in and for the

Ninth Circuit, Northern District of California.

THE UNITED STATES,

Complainant,

vs. /

No. 12,086.
THE NORTH BLOOMFIELD GRAVEL

MINING COMPANY (a Corporation),

Respondent.

Bond on Appeal.

Know All Men by These Presents, that we, the North

Blccmfield Gravel Mining Company, a corporation, organ-

ized under the laws of the State of California, and having

its principal place of business in the city and county of

San Francisco, State of Oalifornia, as principal, and A.

B< ral and H. Pichoir, as sureties, are held and firmly

bound unto the United States of America in the full and

just sum of five hundred dollars, to -be paid to said the

United States of America, or its attorneys, to which pay-

ment, well and truly to be made, we bind ourselves, our

heirs, executors, administrators ami successors, jointly

ami severally, firmly by these presents:

Sealed with OUT seals, and dated this 22d day of June,

in the year of our Lord, one thousand eight hundred and

ni:>ety-seven.
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Whereas, lately, at a session of the Circuit Court of the

Urited States, for the Northern District of California, in

a suit pending- in said court, between the said the United

States, complainant, and said the North Bloomfield Grav-

el Mining Company (a corporation), respondent, a decree

was rendered against the said the North Bloomfield Grav-

el Mining Company, and the said the North Bloomfield

Gravel Mining Company having obtained from said Court

an order allowing an appeal to the United States Circuit

Ceurt of Appeals, to reverse the decree in the aforesaid

suit, and a citation directed to the said the United States

of America is about to be issued, citing and admonishing

the said the United States of America to be and appear at

th>^ United States Circuit Court of Appeals for +he Ninth

Circuit, to be holden at San Francisco, California

—

Now, the condition of the above obligation is such, that

if the said the North Bloomfield Gravel Mining Company

shall prosecute its said appeal to effect, and shall answer

all damages and costs that may be awarded against it, if

ir fails to make its answer in said action good, then the

above obligation is to be void; otherwise to remain in full

force and virtue.

[NORTH BLOOMFIELD GRAVEL MINING COMPANY.
["Corporate Seal of North Bloomfield"! -Rt, TT T>Tr,TT<

rYTT?
L Gravel Mining Company. *V n - xX\.-n.\JXD*

Secretary.

ANT. BOKEL. [Seal]

H. PICHOIK. [Seal]
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United States of America,

Ncrthern District of California, ^> ss#

City and County of San Francisco.

A. Borel and H. Pichoir, being duly sworn, each for him-

self, and not one for the other, deposes and says that he is

a resident and householder in said Northern District of

California, and is worth the sum of five hundred dollars,

exclusive of property exempt from execution, and over

and above all his debts and liabilities.

ANT. BOREL.

H. PICHOIR.

Subscribed and sworn to before me this 22d day of June,

A. D. 1897.

W. J. COSTIGAN,

Commissioner and Clerk U. S. Circuit Court, Northern

District of California.

The sufficiency of the sureties on the foregoing bond ap-

pn ved this 23d day of June, A. D. 1897.

ROSS,

Circuit Judge.

[Endorsed]: Filod June 23, 1897. W. J. Costigan, Clerk.

By w. B. Beaizley, Deputy Clerk.
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Ii^the Circuit Court of the United States for the Ninth Ju-

dicial Circuit, Northern District of California.

THE UNITED STATES OF AMERICA,

Complainant,

vs.

No. 12,086.

NORTH BLiOOMFIELD GRAVEL
MINING COMPANY,

Respondent. #

Clerk's Certificate to Transcript.

I, Southard Hoffman, Clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California, do hereby

certify the foregoing pages, numbered from 1 to 71, inclu-

sive, to be a full, true, and correct copy of the record

and proceedings in the above-entitled cause, and

that the same together constitute the transcript of the rec-

ord herein, upon appeal to the United States Circuit Court

of Appeals for the Ninth Circuit.

T further certify that the cost of the foregoing transcript

of record is $42.00, and that said amount was paid by

North Bloomfield Gravel Mining Company, respondent

and appellant.
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In testimony whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court this 15th day of Octo-

ber, A. D. 1897.

[Seal] SOUTHARD HOFFMAN,

Clerk United States Circuit Court, Northern District of

California.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the United States

of America, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals, for the Ninth

Circuit, to be holden at the city of San Francisco, in the

State of California, on the 22d day of October next, pur-

suant to an order allowing an appeal in the clerk's office

of the Circuit Court of the United States, Ninth Circuit,

Northern District of California in a certain action num-

bered 12,086, in Equity, wherein the North Bloomfield

Gravel Mining Company, a corporation, organized under

the laws of the State of California, and having its princi-

pal place of business in the city and county of San Fran-

cisco, State of California, is respondent and plaintiff in

error, and you arc complainant and appellee, to show

cause, if any (here be, why the final decree render d

againsl the said appellant, as in the said order allowing
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an appeal mentioned, should not be corrected, and why

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable WILLIAM W. MORROW,
Judge of the United States Circuit Court, Ninth Circuit,

Northern District of California, this 24 day of September,

A. D. 1897.

WM. W. MORROW,
Judge.

Service of within citation and receipt of a copy thereof

is hereby admitted this 14th day of October, 1897.

SAMUEL KNIGHT,

Asst. U. S. Attorney for Appellee.

[Endorsed] : Citation. Piled October 14th, 1897. South-

ard Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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[Endorsed]: No. 405. United States Circuit Court of Ap-

peals for the Mntli Circuit. The North Bloomfield Gravel

Mining Company, a Corporation, Appellant, vs. The

United States of America, Appellee. Transcript of Rec-

ord. Upon appeal from the United States Circuit Court of

the Ninth Judicial Circuit, in and for the Northern Dis-

trict of California.

Filed Oct. 21, 1897.

F. D. MONOKTON,

Clerk.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

THE NORTH BLOOMFIELD GRAVEL \

MINING COMPANY, (A Corporation,)

Appellant,

ads.

THE UNITED STATES OF AMERICA,
Appellee. J

Appellant's Brief.

C. W. CROSS,

Solicitor for Appellant.

Filed **9*-

Clerk.

By Deputy.— riLCD —

—

JAN 191898





In the United States Circuit Court of Appeals, for the

Ninth Circuit, upon Appeal from the Circuit Court

of the United States, Ninth Circuit, Northern District

of California.

THE NORTH BLOOMFIELD
GRAVEL MINING COM-
PANY (a corporation),

Appellant,

ads.

THE UNITED STATES OF
AMERICA,

Appellee.

Appellant's Brief.

In this case the question involved is, whether or not

a hydraulic mine situated upon the water-shed of the

Sacramento River, and remote from its navigable streams,

and carrying on its operations in such a way as to do no

injury to the navigable streams, or to the lands adjacent

thereto, can be properly enjoined at suit of the United

States, merely because the owners of such hydraulic mine

have not obtained from the California Debris Commission

a permit to mine by the hydraulic process.

The legislation upon which the United States relies is

an Act of Congress, commonly known as the " Caminetti



Act," and contained in the 27th U. S. Statutes at Large,

pages 507-511.

The question upon appeal arises solely upon the plead-

ings and judgment; a judgment and decree, enjoining the

appellant from mining by the hydraulic process, having

been rendered and entered upon an order sustaining a

demurrer to the appellant's answer, no trial of any ques-

tion of fact having been had.

THE RECORD.

The appellee, the United States of America, filed its

bill of complaint in equity in the Circuit Court of the

United States, Ninth Circuit, Northern District of Cali-

fornia, alleging the passage of "An Act to create the Cali-

fornia Debris Commission and regulate hydraulic mining

in the State of California," approved March 1, 1893. (See

Transcript, p. 1.) That, under and in compliance with said

Act, the commissioners provided for therein had been duly

appointed, and entered upon the discharge of their duties.

(See Transcript, p. 2.) That the appellant, the North

Bloomfield Gravel Mining Company, is a corporation duly

organized and existing under and by virtue of the laws of

the State of California, and having its residence in San

Francisco, California. That it is a gold mining company,

and has its mines near the town of North Bloomfield, in

Nevada County, California, and that said company car-

ries on its mining operations by the hydraulic process,

and that its mines are situated on or near the Yuba River

and its forks and tributary branches, within the territory

drained by the Sacramento River, and in the Northern

District of California. (See Transcript, p. 3.) That the



waters used at said mine find their way, following their

natural course, through navigable streams, bays, and

straits, to the Pacific Ocean. (See Transcript, pp. 3, 4,

and 5.) That the said company so discharges the min-

ing debris from its said gold mine as that the same, or a

portion thereof, is ultimately carried and flows into the

Yuba River, its forks and tributaries, with mining debris

from other mines operated by the hydraulic process, and

is thence carried into the Feather and Sacramento Rivers

and the bays and straits of the Northern District of Cali-

fornia. (See Transcript, p. 5.) The bill of complaint

then describes the process of hydraulic mining, being a

method of washing gold-bearing gravel from its place of

natural deposit, and separating the gold from the gravel

and other like materials. (See Transcript, pp. 5, 6, and

7.) That the said company has never petitioned for, or

obtained from, the California Debris Commission, any

permit to mine by the hydraulic process, (See Tran-

script, pp. 7 and 8.) The prayer of the bill is for an

injunction, restraining said company from doing any fur-

ther hydraulic mining, until it shall have obtained a per-

mit so to do from the said California Debris Commission.

(See Transcript, pp. 8 and 9.)

L. L. Myers was made a party to the original bill, said

bill stating that he was the superintendent of said com-

pany. Upon due proceedings had, an order was made,

dismissing the bill as to said Myers. (See Transcript, pp.

15 to 19.)

The appellant demurred to the bill, on the ground that

said 1 > 1 11 had not made or stated such a cause as entitles

the United States in a court of equity to any discovery



from said company, or to any relief against said company,

as to the matters contained in said bill, etc., and asked to

be hence dismissed, which demurrer was overruled. (See

Transcript, pp. 20 to 23, inclusive.) The appellant

thereupon duly filed and served its answer to the bill of

complaint, admitting that the appellant was carrying on

the business of hydraulic mining at the place alleged in

said bill, but denied that said mines were situated on or

near the Yuba River or any of its forks, but alleging that

said mines were situated adjacent to Humbug Creek, a

small tributary of one of the branches of the said Yuba

River. Denied that the Yuba River is or ever was a nav-

igable water, or a free highway for the use and purpose

of navigation, except that portion of said Yuba River

extending from its mouth up stream a distance of about

one-half mile, and alleging that said portion of said Yuba

River, at ordinary low stages, for more than thirty years,

has not been navigable for steamers of any draught

whatever. (See Transcript, pp. 24 to 27.)

The bill further denied that the appellant so dumped

or discharged the mining debris from its said mines, or

either or any of them, in such manner that the same or

any material portion thereof is ultimately carried or flows

into the said Yuba River, or that then, or with milling

debris from other gold mines operated by the hydraulic

process of mining, that the same is carried or flows into

the Feather or Sacramento, or any other navigable

streams, or thence into other waters, bays, or straits, in

tli" bill of complaint mentioned. (Set' Transcript, p. 27.)

The answer then alleges that all of the mining debris

from its mini's is (lumped am! discharged into impounding



basins and reservoirs, constructed upon its own lands at

and adjacent to its said mines, and that no material pait

of such mining debris from its mines, etc., is carried from

said impounding works, or flows into the adjacent streams

or canyons, or any other place from which it is carried or

moved by water into the said streams. The answer

admits that an immaterial quantity of the smaller or

lighter portions of said debris is carried down said streams,

but denies that the same or any portion whatever of said

mining debris is lodged or deposited in said rivers or any

of them, or in their channels or any of them, or on the

lands adjacent thereto or any of them ; but on the con-

trary avers, that only a trifling quantity of such mining

debris escapes from or passes beyond the impounding

works and reservoirs of said appellant, and that the same

consists solely of light, flocculent matter, of about the

same specific gravity as water, and so finely comminuted

as to readily float in and be moved forward by the slight-

est movement of the water in which it is suspended;

and that all of said matter so escaping from or passing

beyond appellant's impounding works, is carried in sus-

pension in the streams of water of said streams, until it

reaches the Suisun Bay; and that from the head of

Suisun Bay, by the tidal currents, and movements of the

water of said Suisun Bay, Carquinez Straits, San Pablo

Bay, and the Bay of San Francisco, and the tidal cur-

rents passing in and out of the Golden Gate, it is carried

and swept into the ocean, at distances remote from the

land or navigable streams of the State of California, and

does not deposit in any place where it either injures or

threatens to injure any navigable waters within the juris-



diction of the United States. The answer further denies,

that since the passage of said act, that any portion of the

mining debris from its mines has been deposited or lodged,

or is still being deposited or lodged, in the beds and chan-

nels, or the beds or bed, or channels or channel of said rivers

or any of said rivers; and also denies that the same will con-

tinue to be so deposited or lodged from appellant's said

mines, mining grounds or works, while such hydraulic

mining continues, or otherwise, or at all. (See Trans-

cript, pp. 28 and 29.) The answer admits that said com-

pany has never applied for or obtained a permit from

the California Debris Commission to mine by the

hydraulic process, and further alleges that it is not bound

to file such petition, or to make the written conveyance

provided for in said Act of Congress, but that said com-

pany has an option to or not to make or file, or present

to or with said California Debris Commission, a petition

or written deed or other instrument in writing, such as

is referred to in paragraph VI, of said complainant's bill

of complaint. (See Transcript pp. 30-31, paragraphs

VIII and IX.) The answer then alleges that about the

years 1887 and 1888, the respondent erected extensive

and expensive impounding works upon lands patented to

it by the United States, at and adjacent to its mines, and

that the debris from its said mines and mining operations

is deposited in said impounding works, and that none of

said debris escapes from said impounding works, except

some light flocculent matter of such slight specific

gravity, that it will not deposit in water when affected

by any movement, and that all of such matter escaping

from said impounding works is carried by the curreni <>t



waters of Humbug Creek into Yuba River, by the

currents of the Yuba River into the Feather River,

and by the Feather River into the Sacramento River,

and by the Sacramento River into Suisun Bay, where

by the tidal and other currents the water is kept

in constant motion, and from said Suisun Bay such light,

flocculent matter is, by said currents and tides, carried

through the Straits of Carquinez, San Pablo Bay, the

Bay of San Francisco, and discharged into the Pacific

Ocean at points remote from and out of the jurisdiction of

the United States. (See Transcript, pp. 3L-32, para-

graph X.) The answer then alleges that heretofore a

suit was brought by the same complainant against the

same respondent, to enjoin it from operating its hydraulic

mines, upon the ground that the debris from its mines

injured, or threatened to injure, the same navigable

waters and the lands adjacent thereto. That said suit

was brought after said impounding works had been con-

structed. That a trial was had of said action, and that

therein it was judicially and finally determined that the

mining operations of said respondent, by use of said

impounding works, neither did nor threatened any injury

to any navigable waters, or any lands adjacent to

such navigable waters. And the answer further alleged

that the mining operations of said respondent ever since

have been, and still are, conducted in the same manner

and by the use of the same impounding works as were

involved in said suit, and that its mining operations will

not be conducted in any other or different manner than

were determined in said action to be non-injurious. The

answer denied all combination and confederacy, and was

duly verified.



DEMURRER TO THE ANSWER.

The complainant demurred to the answer, on the ground

that said answer neither made nor stated any case or

defense to the equity or cause of action set forth in the

amended bill of complaint, and in effect prayed for a judg-

ment upon the pleadings. There were also exceptions to

the answer, upon the same ground, and a motion to strike

the answer from the files. (See Transcript, pp. 38 to 41.)

DECREE.

The Court, upon these pleadings, sustained the demurrer

to the answer to the bill of complaint, and adjudged that

the respondent be enjoined from conducting any further

hydraulic mining operations until it should obtain a per-

mit so to do from the California Debris Commission.

THE CASE IN BRIEF.

The complainant alleged that the respondent was min-

ing by the hydraulic process upon the water-shed of the

Sacramento River without first having obtained a permit

from the California Debris Commission.

The answer admitted that the respondent had not

obtained a permit from the California Debris Commission,

and had never applied for one, or otherwise by its

voluntary act, come under the jurisdiction of the Com-

mission; but alleged that such mining operations as it

conducted, or intended to conduct, neither did nor

threatened any injury to any navigable waters or any

lands adjacent thereto.

Without determining any issue so raised, the Honor-

able, the Circuit Court, decreed a final injunction against



the respondent doing any hydraulic mining until it

should have obtained a permit from the California Debris

Commission.

RESPONDENT'S POINTS.

The respondent makes two points:

—

First: That, under the Act of March 1, 1893 (27 U. S.

Statutes at Large, pp. 507-511), that one is not prohibited

from carrying on the business of hydraulic mining without

first granting to the United States the right to control its

mining operations, as in said Act provided, and obtaining

a permit from the California Debris Commission; but that

said Act grants to the owner of a hydraulic mine the right

to apply for such permit, upon the condition of making

said grant; and that, if he obtains such permit, he obtains

all the benefits, privileges., and advantages, which the law

provides, under such permit.

Second: That, in no case, will a court enjoin the conduct

of a lawful business, so long as the same is so conducted as

neither to do nor threaten any injury whatever.

Point I.

That, under the Act of March 1, 1893 (27 U. S. Stat-

utes at Large, pp. 507-11J, that one is not prohibited from

carrying on the business of hydraulic mining without first

granting to the United States the right to control its mining

operations, as in said Act provided, and obtaining a per-

mit from the California Debris Commission; but that said

Act grants to the owner of a hydraulic mine the right to

apply for such permit, upon the condition of making said

grant; and that, if he obtains such permit, he obtains all
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the benefits, privileges, and advantages, which the law pro-

vides, under such permit.

The discussion of this point involves the relative powers

of the State and of the Nation, as well as the right of

the general government to interfere, except for purposes

of revenue, police power, etc., with the ownership and

use of private property held in private ownership within

the limits of a state ; and also the right of the general

government to compel one who owns property, to grant

the control of that property (which is the chief element

of ownership) to the United States Government, and to

obtain a permit from federal officers to use its property

in a productive industry, when the actual and proposed

use of said property neither does nor threatens any injury

to anyone or anything. It is a well known fact that a

large proportion of the agricultural lands on the water-

shed of the Sacramento River cannot be cultivated for

ordinary agricultural or horticultural purposes (as the

plowing and other cultivation of the soil makes it loose

and friable), without the result being that the winter rains

wash some of the lighter portions of the soil into the

navigable streams. The great Missouri River, and the

Mississippi River below the mouth of the Missouri, and

the James River, carry very large quantities of silt and

other light flocculent matter, and this matter is largely

the product of the cultivation of the fields. Would it be

competent for the United States Congress to pass a law

that no man should engage id agriculture, or plow or hoe,

or harrow a field upon the water-shed of the Missouri

River, or the Mississippi River, or the James River,



11

without first making a grant in the form of a deed, of

the lands owned by the grantor, to the United States,

granting to the United States, through a com-

mission appointed by it, the right to say how much

of his land the farmer should plow, or hoe or har-

row, or how much wheat or corn he should raise, and

compel the farmer, upon making such grant, to apply for a

permit to farm and, without making such grant, or

obtaining such permit, to provide that all farming within

those vast water-sheds should be alsolutely prohibited

until the owners of the land should surrender to the Gov-

ernment of the United States the entire control of their

farming operations?

If that would not be rightful, within the powers of the

general government, then certainly the right to mine by

hydraulic process, which is a lawful, productive industry,

by every natural right upon an equal footing with farm-

ing, cannot be constitutionally prohibited by the national

government until the owner of the mine shall have, by

writing, in the form of a deed, granted to the general

government the right, by commission, to determine how

much mining he shall do.

Under the law and the pleadings in this case, should

the demurrer to the answer be sustained? That is the

question involved. Differently stated, the question is:

Must one be enjoined by the Court, who, without permit

from the California Debris Commission, mines by the

hydraulic process, but thereby neither does, nor threatens,

injury to the navigable streams, nor to the lands adjacent

thereto?
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Hydraulic mining, in itself, is not an unlawful,

illegitimate, or wrongful business.

This has been judicially determined.

County of Yuba v. Cloke, 79 Cal., p. 239.

In this case the Court in Bank says (Vide, p. 243):

" It seems to us, it must be conceded that the business

" of hydraulic mining is not within itself unlawful, or

" necessarily injurious to others. The unlawful nature

" of the business results from the manner in which it is

" carried on, and the neglect of parties engaged therein

" to properly care for the debris resulting therefrom,

" whereby it is allowed to follow the stream, and

" eventually cause injury to property situated be-

" low. * * * The business of hydraulic mining,

" properly conducted, is lawful."

This decision preceded the legislation involved, which

complainant's counsel designates in his brief as the

"Caminetti Act." Then, as that Act relates alone to

California, the Act will be construed as passed with

relation to that decision, and as subject to construction by

reference to it. But the Act in question bears evidence,

inherent, that it was framed with reference to this

decision, and to the principle declared in the decision.

Section 3 provides: " Hydraulic mining, as defined

" in Section eight hereof, directly or indirectly injuring

" the navigability of said river systems, carried on in said

" territory, other than as permitted under the provisions

" of this Act, is hereby prohibit' <l and declared unlawful."

And again, in Section 22: " And any person or per-
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" sons, company or corporation, their agents or employes,

" who shall mine by the hydraulic process, directly or

" indirectly injuring the navigable waters of the United

" States, in violation of the provisions of this Act, shall

" be guilty of a misdemeanor, and upon conviction

" thereof shall be punished by fine," etc.

It is provided by Section 4 that " it shall be the duty

" of said Commission to mature and adopt such plan or

" plans * * * as it may deem necessary, as will

" improve the navigability of all the rivers comprising

" said systems, deepen their channels, and protect their

" banks. Such plan or plans shall be matured with a

" view of * * * and permitting mining by the

" hydraulic process, as the term is understood in said

" State, to be carried on, providing the same can be

" accomplished without injury to the navigability of said

" rivers, or the lands adjacent thereto."

In the quotations is a clear recognition of the principles

announced in the case of Yuba County v. Cloke, supra.

The Act under consideration involves, apparently, four

purposes:

(1) The appointment of the California Debris Com-

mission by the President of the United States, and its

organization;

(2) That the Commission shall collect information with

regard to hydraulic mining, "debris from mining opera-

" tions, natural erosion, or other causes," and the naviga-

ble waters, and furnish the same to the proper department

of the United States Government;

(3) That the Commission shall devise and report meth-
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ods of improving the navigable streams, and impounding
mining debris, and for the construction of such general

works as will permit hydraulic mining without injury to

the navigable streams or the adjacent lands;

(4) To hear applications and grant permits to individ-

ual mine owners to erect impounding works, and provide

for the impounding of the debris from their several

respective mines.

The proper construction of the Act will be aided by a

consideration of the foregoing classification.

Section 3 provides that " the jurisdiction of said Com-
" mission, in so far as the same affects mining carried on

" by the hydraulic process, shall extend to all such rain-

" ing in the territory drained by the Sacramento and San

" Joaquin River systems in the State of California."

Then, after prohibiting hydraulic mining injuring the

navigability of said river systems, it proceeds to define

what that jurisdiction is. The Act then provides for

examinations and reports of the hydraulic mines, debris,

and Sacramento and San Joaquin River systems.

The jurisdiction, territorily defined, is " the territory

" drained by the Sacramento and San Joaquin River

" systems." ( Vide, Sec. 3.)

The subjects of its jurisdiction are:

(1) To mature and adopt plans, from examination and

surveys, to improve the navigability of the rivers; such

plans to be effective against mining debris, with a view of

restoring the original condition of the rivers, and permit-

ting mining by the hydraulic process, where it can be

carried on without injury to the; navigability of the river-

or the lands adjacent thereto. (See See. 1.)



15-

(2) To examine, survey and determine the utility and

practicability of storage sites and settling reservoirs; to

improve and protect the navigable rivers by preventing

deposits therein of debris resulting from mining opera-

tions, natural erosion, or other causes; to investigate such

hydraulic and other mines as are, or have been, worked

by methods intended to restrain the debris by impound-

ing dams, etc., and make such study and researches of

the hydraulic mining industry as will be useful in devis-

ing a method, or methods, whereby such mining may be

carried on. (Section 5.)

(3) From time to time to note the conditions of the

navigable channels of said river systems. (See Sec. 6.)

(4) To make reports annually to the Chief of Engi-

neers, for the information of the Secretary of War, of its

labors, plans and estimated cost of such works as it shall

recommend. (See Sec. 7.)

(5) To grant to such mine-owners as shall properly

petition therefor, and accompany such petition with the

requisite grant, permission to mine by the hydraulic pro-

cess, upon such terms and conditions, and subject to

such requirements, as the Commission shall make, and

to modify or revoke such permits and orders. (See Sec-

tions 9, 10, 11, 12, 13, 14, 18 and 19.)

And generally, the subject of the jurisdiction of the

Commission, so far as hydraulic mining is concerned, is to

examine, report, adopt plans, grant permits to mine by

the hydraulic process to those who apply, and to modify

or revoke such permits.

The jurisdiction exercised by said Commission under

the 5th head (as above designated), viz: to grant a per-
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mit to mine by the hydraulic process, is acquired, by

the proprietor of a hydraulic mine filing with the Com-

mission, a petition, in manner and form as provided by

said Act. (Sec. 9): Such petition to be "accompanied

" by an instrument, duly executed and acknowledged,

" as required by the law of the said State," (California)

" whereby the owner or owners of such mine or mines

" surrenders to the United States the right and privilege

" to regulate by law, as prescribed by this Act, or any

" law that may hereafter be enacted, or by such rules

" and regulations as may be prescribed by virtue thereof,

" the manner and method in which the debris resulting

".from the working of said mine or mines shall be re-

" strained, and what amount shall be produced there-

" from." (Sec. 10): The Commission shall publish a

notice of the filing of such petition, for the time, and in

the manner and form, prescribed in the Act, " fixing a

" time previous to which all proofs are to be submitted."

By these proceedings, the California Debris Commis-

sion (in judicial language) obtains jurisdiction to hear

and determine the right of the petitioner to a permit to

mine by the hydraulic process.

" On or before the time so fixed" (in said published

notice) "all parties interested, either as petitioners or

" contestants, whether miners or agriculturists, may file

" affidavits, plans and maps in support of their respec-

tive claims." "Pending publication" (of the above

notice), "the Commission, or a committee thereof, shall

" examine the mine and premises in such petition."

(Sec. 12.)
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But these permits, tinder the terms of the Act, are

granted upon one of two conditions:

(a) If no impounding works have already been con-

structed, in case a majority of said Commission " concur

" in a decision in favor of the petitioner," " the Com-

" mission shall make an order directing * * * what

" restraining or impounding works * * * shall be

" built and maintained; how and of what material;

" where to be located; * * * as will prevent injury

" to the said navigable rivers, and the lands adjacent

" thereto." (Sec. 13.)

" That petitioner * * * must present plans and

" specifications of all works required to be built in pur-

" suance of said order, for examination, correction and

" approval by said Commission," and upon approval of

the same, the impounding works shall be constructed

under the supervision of the Commission. " Upon com-

" pletion thereof " (that is, of the impounding works,

according to the approved plans) when approved, after

completion, by the Commission, " permission shall there-

" upon be granted to the owner or owners of such mine

" or mines, to commence mining operations, etc. (Sec.

14.)

(b) Or, the intending petitioner may first construct

impounding works, and then petition the Commission

for a permit to mine, and " if said Commission shall be

" of the opinion that the restraining and other works

" already constructed at the mine or mines shall be

" sufficient to protect the navigable rivers of said sys-

" terns and the work of said Commission, then the owner
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" or owners may be permitted to commence operations."

(Sec. 15.)

The only other provision, or rather word of the Act, to

which we deem it necessary to call the attention of the

Court, is the word " must" as it occurs in Section 9, with

its context, as follows:

" Sec. 9. That the individual proprietor or proprie-

" tors, or in case of a corporation, its manager or agent

" appointed for that purpose, owning mining ground in

" the territory in the State of California mentioned in

" section three hereof, which it is desired to work by the

" hydraulic process, must file with said Commission a veri-

" fled petition, setting forth such facts as will comply

" with law and the rules prescribed by said Commission."

We have quoted thus in extenso from the Act of Con-

gress and sought, with a degree of thoroughness, to ana-

lyze this Act of Congress, because by these means we

hope to aid the Court in forming its conclusions as to the

correct construction of the Act, so far as its provisions

are involved in the true solution of the questions now in-

volved in the case at bar.

One other consideration as basis for our discussion of

the question.

The conditions at the time of the passage of the Act

were as follows:

The U. S. Courts for this circuit had clearly and uii-

mistakeably announced the power of the Court to protect

the navigable waters of the State from injury to naviga-

tion, by injunction; and also the power of the Court,

where the citizenship of the parties brought them within

the jurisdiction of the Court, by injunction, to protect the
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lands adjacent to the navigable streams from permanent

and irreparable injury, by hydraulic mining.

The nisi prius courts, and Supreme Court of Califor-

nia, had clearly announced the right to protect, by in-

junction, lands in private ownership, from irreparable in-

jury by hydraulic mining.

Hydraulic mining on the water-shed of the Sacra-

mento River had not been all stopped. But all mines

doing, or threatening irreparable injuries, had probably

been stopped. But there were, and are, many mines so

situated, or so operated, that their mining operations

neither did nor threatened injury, and in the case of

most of these mines, either no injunction had been sought

against them, or upon a trial of the questions of fact in-

volved, it had been judicially determined that their oper-

ations neither did nor threatened injury. Among the

latter class was the very mines which it is sought to en-

joing in the case at bar. This is a proper fact to argue

on this demurrer; for it appears in the records of this

Court; the case was elaborately tried in this Court, and

resulted in a painstaking and elaborate opinion, in which

it was judicially determined that the method of conduct-

ing its operations, and impounding, successfully protect

from injury the navigable waters of the United States,

and adjacent lands. And this in a suit by the United

States against the same respondent, who is the re-

spondent in the case at bar. The decision was rendered

October 5, 1892, and is reported in the Federal Re-

porter, 53 vol., page 625.

Now, taking into consideration the large number of

mines of the first class above, which, owing to their
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situation, locality and natural surroundings, long have

been, and long can be, operated, without doing or

threatening any injury whatever to any one, and with-

out any impounding works whatever (and notably in

Plumas County), where impounding works are not

necessary, and could not possibly serve any useful,

purpose; and then, reading the Act of Congress, which

only authorizes the California Debris Commission to

issue a permit when impounding works have been con-

structed and approved by the Commission, we have

counsel for complainant contending that the Court

should so construe this Act as that these mines, which

neither do nor threaten injury, shall not be operated at

all until their owners shall have constructed impounding

works, which are not needed, and which could serve no

useful purpose. Such construction would not only be

absurd, but icould be contrary to natural right.

What is the proper construction of the language of

this Act of Congress?

This involves careful and correct judicial investiga-

tion.

We submit three propositions on this point, claiming:

First: That the act permits the owner of a hydraulic

mine to apply for a permit to mine by the hydraulic

process, and if he obtains the permit, in accordance with

the terms of the Act, so long as he mines in accordance

with the terms of the permit ami the rules and orders of

the Commission, he is protected fully from any hostile

action by the U. S. Government; being mi protected by

the Act of Congr< 38.

Second: Thai the Act does not compel a mine-owner
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to apply for a permit, before he can mine by the hy-

draulic process; but if he so mines, without the permit,

he will be subject to all proceedings, injunctions and

penalties, and in the same courts, to which he would

have been subject if this Act of Congress had never

passed, and is also subject to the criminal prosecution

and penalty, by virtue of this Act, provided in Section

22 of the Act, including fine and imprisonment, this

penalty being applicable to the owner and employee.

Third: That no injunction will issue in any case,

except to prevent threatened injur}/.

We do not contend, nor have we contended, that the

Act is unconstitutional, but we do insist that the con-

struction contended for by complainant's counsel would

render the Act both unconstitutional and against nat-

ural right.

The power of Congress over the subject-matter of this

legislation rests entirely upon the provision of the U. S.

Constitution, and the Act admitting California into the

Union.

The power of this Court in this case depends upon

the Judiciary Act and the Caminetti Act.

The only provisions of the U. S. Constitution appli-

cable are:

Sec. 8, of Art. I:

" The Congress shall have power * * *

" To regulate commerce with foreign nations, and

" among the several States."

Amendment IX:

" The enumeration in the Constitution of certain rights
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" shall not be construed to deny or disparage others

" retained by the people."

Amendment X:
" The powers not delegated to the United States by

" the Constitution, nor prohibited by it to the States, are

' reserved to those States respectively, or to the people."

Section 10, of Article I:

The limitation of powers of the individual States con-

tains nothing in any way applicable to this matter.

9 U. S. Statutes at Large, pp. 452-3, " An Aet for the

Admission of the State of California into the Union,"

provides:

" Sec. 3. That the said State of California is admit-

" ted into the Union upon the express condition * :;:

" That all of the navigable waters within the said State

" shall be common highways, and forever free, as well to

" the inhabitants of said State as to the citizens of the

" United States, without any tax, duty or impost there-

" for."

This portion of the Act admitting California into the

Union, above quoted, is copied from the Ordinance of the

Old Congress for the government of the territory north-

west of the Ohio River, passed July 13th, 1787, and in

one way or another has been incorporated into the com-

pacts admitting the different States (except the original

13) into the Union. We icier to this fact, because in

nearly all of the decisions relating to the construction

of the commerce and navigation clause of the National

Constitution, tin- language has been referred to in the

opinions. These compacts are binding, morally and
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legally, between the various States and the nation, and

express clearly the joint and several duty and obligation

of the parties to those several compacts.

The Commerce and Navigation Clause of the Constitution.

Commerce is defined as " The exchange of goods, pro-

" ductions, or property of any kind; especially exchange

" on a large scale, as between States or nations."

See Standard Dictionary, Burrill's Law Dictionary,

Rapalje«and Lawrence's Law Dictionary.

Navigation is defined as " The act of navigating; the

" moving over water in vessels."

Vide Standard Dictionary.

Mr. Burrill, in his Law Dictionary, gives the following

definition:

" Navigation. The act of navigating or passing on

" water in ships or other vessels.— Webster.

•' The management of ships or vessels (citiug 3 Kent's,

" Com. 159.)

" Commerce or intercourse by means of shipping.

" (Citing) Marshall, Chief Justice, 9 Wheaton's Reports,

" 189-196; the Passenger cases, 7 Howard's Reports,

" 283 et seq.''

The latest definition of commerce that we find by our

Supreme Court (see Gloucester vs. Peun., 114 U. S. p.

196):

" Commerce with foreign nations and between the

" States consists of the transportation of persons and

" property between them."

By what degree of ingenuity it can be contended that
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the floating of light particles of flocculent matter, or in

other words roily water, in navigable streams, constitutes

commerce, or is included within the terms " commerce "

or " navigation," we have not been able to ascertain.

We submit that it is entirely foreign to, and in no sense

included within those terms. Its only true relation to

the question involved is, as to whether or not it tends or

threatens to obstruct commerce or navigation.

The Commerce and Navigation Clause of the Federal

Constitution, and the navigable waters provision above

quoted, contained in the Act admitting California, have

been the subject of frequent judicial inquiry.

What are the respective rights, and jurisdiction of the

General Government and the several States over the

navigable waters, (and the lands underlying them),

within the territorial limits of a State?

Upon this point we submit the following authorities:

1 Kent's Commentaries, p. 4U4.

After discussing Gibbons v. Ogden, which involved the

right of New York State to grant to Livingston and Ful-

ton (the latter the inventor, and the former the capi-

talist who introduced steam navigation,) the exclusive

right to navigate the Hudson River (annulling the same;)

Also the Embargo Act (sustaining it;)

Also the question of the right of a State to require an

importer to pay a tax on each package imported (annul-

ling it;)

Also the right of Congress to control the action of a

State in erecting or authorizing dams in navigable

streams (affirming it;)
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The learned author uses the following language (pp.

494-5):

" It has been held that if Congress, in the execution of

" the power to regulate commerce, should pass a statute

" controlling State legislation in erecting dams over small

" navigable creeks, where the tide ebbs and flows, it

" would be valid and binding. But until Congress had

" actually exercised their power over the subject, the

" State legislation was not considered in that case as re-

" pugnant to the power in Congress in its dormant state

" to regulate commerce. It is admitted, however, that

" the grant to Congress to regulate commerce on the

" navigable waters of the several States, contains no

" cession of territory, or of public or private property;

" and that the States may, by law, regulate the use of

" fisheries and oyster beds, within their territorial limits.

" though upon navigable waters, provided the free use of

" the waters for navigation and commercial intercourse

" be not interrupted."

18 Howard (U. S.), p. 71; (15 L. C. P. Co., p.

269); Smith x. The State of Maryland.

In this case a ship had been duly licensed for the coast-

ing trade and fisheries by the U. S. The owner (Smith,

the plaintiff,) being a resident of Pennsylvania, and the

ship duly enrolled at Philadelphia, was seized and con-

demned in the Courts of Maryland, under a statute of

that State, providing for such proceedings, in ease of

fishing for oysters with certain prohibited implements.

Inter alia, the Court said:

"In considering whether this law of Maryland belongs

" to one or the other of these classes of laws (quarantine,
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" etc.,) there are certain established principles to be kept

" in view, which we deem decisive:

" Whatever soil below* low-water mark is the subject

" of exclusive propriety and ownership, belongs to the

" State, and on whose maritime border, and within

" whose territory it lies, subject to any lawful grants of

" that soil by the State, or the sovereign power which

" governed its territory before the Declaration of Inde-

" pendence." (Authorities.)

" The State holds the propriety of this soil for the con-

" servation of the public rights of fishery thereon, and

" may regulate the modes of that enjoyment so as to pre-

" vent the destruction of the fishery. In other words, it

" may forbid all such acts as would render the public

" right less valuable, or destroy it altogether. This power

" results from the ownership of the soil, from the legisla-

" tive jurisdiction of the State over it, and from its duty

" to preserve unimpaired those public uses for which the

" soil is held. * * *

" The law now in question is of this character."

4 Otto, 391. McCready v. Virginia, (24 L. C. P.

Co., p. 248).

Each State owns the tide-waters and beds of all tide-

waters within its jurisdiction. Subject to the paramount

right of navigation, fisheries remain under the exclusive

control of the State.

" The principle has long been settled in this Court,

" that each State owns the bed of all tide-waters within

" its jurisdiction, unless they have been granted away.

" (Authorities.) In like manner the States own the tide-

" waters themselves, and the fish in them, so far as they
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" aiv capable of ownership while running. For this

" purpose the State represents its people, and the owner-

" ship is that of the people in their united sovereignty."

" A State can grant to its own citizens the exclusive

" use of lands covered by water, for raising oysters, and

" may prohibit, under a penalty, their use for such pur-

" poses by citizens of other States." * * *

" Neither do we think this case is at all affected by

" the clause of the Constitution which confers on Con-

" gress power to regulate commerce."

2 Otto, 542. Jj\ 8. v. Cruikshank, (23 L. C. P

Co., p. 589).

Every republican government is in duty bound to

protect all its citizens in the enjoyment of an equality

of right.

There is not in the Act anywhere any attempt to pro-

hibit or inhibit, or punish any hydraulic mining, except

such as does, or threatens injury to the navigability of

the streams or the lands adjacent thereto. If an Act is

to be construed according to its language, where is the

language in this Act requiring or authorizing an injunc-

tion of an hydraulic mine which neither does nor threat-

ens injury?

In the Circuit Court, counsel for complainant con-

tended that "Congress, under its commercial powers,

can control the navigable waters of the Sacramento

River and its tributaries."

We submit, the correct statement is, that Congress can

control commerce and navigation on the navigable por-

tions of the Sacramento River and its tributaries, which



28

we submit is a very different proposition. Congress also

has power to prevent the obstruction of navigable streams.,

or interference with interstate or foreign commerce.

Jurisdiction in a court, is the right to decide an issue

right or wrong. Jurisdiction to pass a law on a given

subject, is the right to pass a good law, or an evil one.

But it is not, as contended for by complainant, the arbi-

trary right to pass an}' kind of a law, and make it valid;

for if such law be unconstitutional, or against natural

right, the courts will declare it invalid. If a Democratic

Congress should pass a law that the holding of Repub-

lican political meetings in San Francisco constituted an

obstruction to the navigation of the Sacramento River,

we submit that there can be no question as to what the

courts would decide as to its validity. And yet it is con-

tended in this case by complainant's counsel that Con-

gress can arbitrarily determine what is, and what is not

an injury to the navigable waters. The true and estab-

lished rule with regard to legislative power is, that the

power to legislate concerning a subject, being granted,

the power may be exercised within constitutional limita-

tions, but not against natural right.

The cases, Gloucester Ferry Co. v. JJ
enn, and Mobile

Co. v. Kimball (cited and quoted by counsel below) have

no pertinency; the former decided, substantial!}7
, that

the States have no power to tux interstate commerce;

and the latter decides that a State may lawfully expend

money in the improvement of navigable water-ways

within its limits, provided such improvements are not

prohibited by Congress.

Congress has (in the .Vet under consideration) decided
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what constitutes an injury, or violation of the national

rights, in unmis'akable terms, where it says, in Sec ion

22: "And any persons, etc., who shall mine by the hy-

draulic process, directly or indirectly injuring the navi-

gable waters of the United States, in violation of the

provisions of this Act, shall be guilty, etc., and pun-

ished," etc.

Will a law be construed to inderdict the pursuit of a

legitimate productive industry in an entirely harmless

manner, unless such law in plain terms, interdicts, or pro-

hibits it? Can a court inject language into the belly of

an Act of Congress to sustain a contention that a legiti-

ma'e industry, pursued in an innocuous manner, should

be enjoined?

The Court will observe, that all through the Act of

Congress involved, the only thing in any manner inter-

dicted or prohibited is hydraulic mining injuring or

threatening to injure the navigable streams or lands

adjacent thereto; but in this statement we do not over-

look the use of the word " must " in Section 9 of the Act,

where it is provided that one desiring " to work by the

hydraulic process must file with said Commission a

verified petition," etc., and in section 10, that "said

petition shall be accompanied by an instrument :;: *

whereby the owner or owners of such mine or mines sur-

render to the United States the right and privilege to

regulate by law, as provided in this act, or any law that

may hereafter be enacted, or by such rules and regula-

tions as may be prescribed by virtue thereof, the manner

and method in which the debris resulting from the work-
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ing of said mine or miues shall be restrained, and what

amount shall be produced therefrom."

At the argument in* the court below, complainant's

counsel laid stress upon the use of this word "must" in

said section 9.

" MAY " AND " MUST."

" May " and " must," judicially, are often construed

interchangeably; and wr e contend that under the terms

of this Act, and in order to make the same a constitu-

tutional act, that the word "must" is to be construed

"may," and that this can be done with propriety, and is

the proper construction of the word in this act.

MUST.

We contend for no forced or unusual construction of

the word must in Section 9 of the Act.

To illustrate, if a State statute provided that one desir-

ing to obtain a judgment of a certain character, "must

file a complaint," the word would be more appropriate

than "may file a complaint." So, in the statute under

consideration, one desiring a permit, must file a petition.

But, in construing an Act, as in construing a contract,

the instrument must be taken by its four corners, and all

of its terms and provisions considered and construed

together.

The authorities to sustain our contention are quite

numerous, and have beeo the subject of approval by text

writers of reputation, especially in Works and articles

upon Statutory Construction. We cite the following:
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Jenkins v. Putnam, 12 Northeastern Reporter, p.

613 (N. Y. Court of Appeals, June 28, 1887);

Spears v. Mayor of New York, 72 N. Y. 442;

Wallace v. Feeley, (31 Howard, p. 225, and

Wallace v. Feeley, 88 N. Y., 646.

Merrill v. Shaw, 5 Minn., p. 148.

In all of these cases the word "must," in the different

stautes under consideration, was construed as permissive,

and not imperative.

It is even recognized and stated by the Law

Dictionaries.

See Rapalje & Lawrence's Law Dictionary, "Must."

Endlich on the Interpretation of Statutes, p. 428, Sec.

312, in discussing this subject, of when permissive words

in a statute are to be construed as mandatory, and when

mandatory words are to be construed as permissive, uses

the following language: " But as will hereafter appear,

" it is even reasonable to suppose that in using language

" mandatory in its strict grammatical sense, it attached to

" it the meaning and effect of permissive words only."

See also Sec. 316 of same work; and

Foider v. Firkins, 77 111., 271;

Wheeler v. Chicago, 24 111., 105;

R. R. Co. v. Hecht, 95 U. S., 168, 170.

It is the old question of mandatory or declaratory,

imperative or permissive, which so often arises in the

construction of statutes, which in the main are decided

upon the basis of presumption. The intention of the

Legislature, being the subject of the presumption, and in
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general depending upon the same rules that are applied

as between strict construction (tending to limit the

application) and liberal construction (tending to extend

the application) of the statute. They are the rules

applicable as between two possible constructions. We
state them.

1. "All statutes which encroach on personal or prop-

erty rights of the individual are to be construed strictly."

2. " Statutes which prescribe the manner in which

persons shall use their private property, or restrict and

regulate the disposition thereof, are against common

right, and must be construed strictly."

3. " Statutes passed in the exercise of the police

power of the State, restricting and regulating property

rights, or the pursuit of useful occupations and callings,

are to be construed strictly."

We do not cite authorities upon these rules, because we

deem it unnecessary. We have copied them from pp.

383-6, Vol. 23, Am. & Eng. Encyclopedia of Law, where

whole pages of authorities are given in the notes.

We have thus shown, as we contend, that the same

word may be construed as either permissive or imperative,

according to the circumstances, the context, and the rules

of construction.

As between two possible constructions, that construction

will be adopted which renders the Act constitutional, not

against natural right, and not destructive of property

rights. (This subject will be further discussed with au-

thorities, Inter in this brief.

)

But suppose that there had actually been inserted in
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the Caminetti Act, at the end of Section 10, in words:

" Each and every person mining by the hydraulic pro-

cess within the territory drained by the Sacramento

River, without having first obtained a permit so to do

from the California Debris Commission, shall be enjoined

by the United States Courts at suit of the United States,

even though such hydraulic mining neither does nor

threatens injury."

Then what? Then, we contend, the United States

would not be entitled to an injunction, when there was no

injury done or threatened.

And our contention is sustained by authority; by judi-

cial decision so clear and strong, so rich in the statement

of the fundamental principles of our form of constitutional

government, that there is no escape from either its rea-

soning, deductions, or conclusions. We quote in extenso

from the case below.

It was urged at the argument, by Mr. Devlin, that if

the North Bloomfield Gravel Mining Co. were not en-

joined, that other mining companies, which might do in-

jury, would thereby be encouraged to carry on mining

operations; the intendment, doubtless, being that owing

to the high character and standing of the President, Sec-

retary, and members of the Board of Directors of the

North Bloomfield Gravel Mining Company, that its ex-

ample would be followed by others, less scrupulous to ob-

serve the law of the land and the rights of others. This

proposition is also fully answered by the same case (if it

requires answer).

The case referred to is City of Janesville et al. v. Car-
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penter, 77 Wisconsin, p. 288, also reported in 46 North-

western Rep , p. 128.

Syllabus: " 1. In a stiit by a city for an injunction to

restrain defendant from driving piles into the bed of a

river (the same being there navigable in fact, and by

legislative enactment declared so to be), and erecting a

building thereon, the petition states no cause of action

where it merely alleges that the effect of defendant's ex-

ample in erecting such building will be that others will

do likewise, to the injury of complainant in respect to

the public health, equal taxation, and liability to fire and

flood.

" 2. Nor does it state any cause of action in favor of

a private corporation, that makes use of water-power

furnished by the river, where it alleges that such build-

ing will obstruct the flow of the water, and cause it to

back up to the place where the water is discharged from

complainant's water-wheels ' to some extent,' but fails

to allege any injury on account of it.

" 3. The fact that the erection of a building is pro-

hibited by an ordinance of a city is no ground for an

injunction against it.

" 4. Laws Wisconsin, 1887, c. 423, provides that ' it

shall be unlawful and presumptively injurious * * *

to person and property to drive piles,' etc., 'in Rock

River, within the limits of the County of Rock; and

(he doing of any such act shall be enjoined at the suit

of any resident taxpayer, without proof that any injury

has been or will be sustained by reason of

such act;' and, further, that it may be enjoined al the

suit of any one having the use of the water-power of
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" the river in said county without other proof than that

" the act will cause the river to ' rise or set back to some

" extent at the place, where the water used to operate

" his mill or factory is discharged into the river.' Held,

" that the act is void, as it deprives riparian owners of

" their property in the river without compensation, and

" without due process of law.

" 6. In the enactment of such statute the Legislature

" usurped the judicial power, by declaring an act unlaw-

" ful, and commanding the courts to enjoin it, without proof

" that any injury has been caused by it, and violated

" Const. Wis., Art. 7, Sec. 2, which provides that the

" judicial power of the State shall be vested in the

" various courts.

" 7. Such statute is discriminating and class legisla-

" tion, and as such is contrary to the spirit of the federal

" and State Constitutions, and to the principles of civil

" liberty and natural justice."

Opinion: The complaint charged the threatened con-

struction by the defendant of a building supported by

numerous piles driven into the bed of the river,

without the permission of, or an order from, the

common Council of said city, such permission being-

required by an ordinance of said city, and that

defendant had commenced the driving of such piles

in the bed of said river for such purpose. That the

said river is Rock River, and that said river is navi-

gable in said place. That the consequences of permitting

the defendant to so erect said building as affecting the

interests of the City of Janesville, will be that others will

soon erect buildings fronting on said bridges, and sup-
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ported in like manner, until the whole space over said

river, on both sides of said bridges, is occupied by similar

buildings fronting on said bridges, and extending up and

down said river a distance of about 100 feet from the

sides of said bridges; and by reason thereof the flow of

the water in said river will be further permanently ob-

structed, and the interests of said city and its inhabitants

greatly prejudiced and injured by obstruction to the cir-

culation of air, and in respect to the dangers of fire and

flood, and to the public health, and as respects equality

in the matter of taxation and assessments and the

benefits thereof, and that said building will be in viola-

tion of an ordinance of said city against erecting any

buildings in said river. * * * That Rock River

is a public highway, and has been returned as navigable,

and has been meandered. That the width of the river

has already been diminished one-third, and the waters

have been set back as far as the dam, and that said

bridges have obstructed the flow of the river to a con-

siderable extent, and that the abutments and piling

thereof in the bed of the river, and the filling; in of earth

and other materials, and placing the foundations, walls

and piers for the support of the building, and the throw-

ing in of ashes and other materials in the bed of the river,

have greatly obstructed the river between said bridges

and other localities, and that there is danger that other

buildings and obstructions will be placed in the river by

the example of the defendant. ::: * The defendant

answered, amongst other things, that the river is

navigable, in fact, that the bridges are old and dilapi-

dated. Denies all the speculative and predicted oonse-
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quences which the complaint alleges, and some other

immaterial allegations, and admitting the other allega-

tions of the bill of complaint. Affidavits were introduced,

showing that the injuries resulting from the construction

of the building would be slight. The Court says, after

stating the facts:

" What effect, if any, this proposed building, by its

" example, may have in any such direction, so as to in-

" jure any private or public interest, is left to mere pre-

" diction and conjecture. The action does not involve

" any question of obstruction or injury to navigation, or

" of injury to any public right. * * * The com-
" plaint does not show that the proposed building would

" be a private or a public nuisance." (The lower court

granted the injunction.) * * * " It is not alleged

" that the public will suffer by this one building at all,

" but by a row of buildings which somebody might erect

" in following the example of the defendant. * * *

It is only when such similar buildings erected by
" others fill that whole space that it is claimed in the

" complaint that the dangers," etc., " will even arise or

" occur." The only injury to these interests that is

" alleged is from what somebody else may do in the

" future, through the influence of the defendant's ex-

" ample. * This is a most remarkable case, and
" there has never been anything like it. It is not

" charged that the proposed building will in itself do any
" harm in any respect whatever, * * * but that it

" may possibly be followed by an example by others in

" building buildings which may possibly do harm. It

" would be a new case where one had actually done



38

" something in itself right and harmless, and he should

" be sued, because others had done something wrong

" and injurious by following his example, and it would

" be a strange case to enjoin one from doing some-

" thing wrong and injurious, by following his ex-

" ample. * * * As to the other plaintiff, it is

" not even inferentially stated that it would be any

" injury at all to it. * * * Should a court

" of chancery enjoin the defendant from erecting his

" building on his own land, on such an allegation as

" this? We think the learned counsel of the appell-

" ant is right in claiming that the complaint does

" not charge facts sufficient to state any cause of action

" known to the general laws of the land and the practice

" of courts, in favor of either plaintiffs. * * * But,

" even if the complaint sufficiently charged that the con-

" sequences predicted would be produced by the proposed

" building, the city of Jauesville has no such corporate

" interest in them as would authorize it to maintain such

" an action." (Authorities.) " But it is sufficient that

" no wrong, injury or damage is charged. * * * As

" a private nuisance or a public nuisance, by which some

" private person has suffered by special and peculiar

" injury, there must be material annoyance, inconveni-

" ence, discomfort or hurt, and the violation of another's

" rights in an essential degree." (Citing Wood on Jsui-

sances, 1, 3, 4.) "The law gives protection only against

" substantial injury, and the injury must be tangible, or

" the comfort, enjoyment or use must be materially im-

" paired." (Authorities.) " It is a maxim of the law

" that wrong without damage, or damage without wrong,
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" does not constitute a cause of private action. It is

" charged that this building will be in violation of an

" ordinance of said city. That would not give a cause of

" action for an injunction, even if the ordinance so pro-

" vided." (Authorities.) * * *

" The learned counsel of the respondent cites chapter

" 423, Laws 1887, in support of the action. * * *

"The first section is as follows: 'It shall be unlawful

" and presumptively injurious and dangerous to persons

" and property to drive piles, build piers, cribs, or other

" structures, * * * in Rock River, within the limits of

" the County of Rock, and the doing of any such act

" shall be enjoined at the suit of any resident taxpayer,

" without proof that any injury or danger has been or

" will be caused by reason of such act.' * * * 'Sec. 2.

" The doing of any such act shall also be enjoined at the

" suit of any owner or lessee of the right to use water

" of said river to operate any mill or factory within said

" county, without proof of any further fact than that

" such act will cause the water of said river to rise or set

" back, to some extent, at the place where the water

" used to operate such mill or factory, is discharged into

" said river.' * * *

" The learned counsel of the appellant contends that

" this Act is unconstitutional, and therefore void. The
" Legislature would have saved time and expense if

" it had issued the injunction in the case for which the

" Act was made. This is the first time that any Legis-

" lature of any enlightened country ever attempted to

" create an action without a cause of action, to authorize a

" complaint to be made to a court when there is nothing
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' to complain of; to compel the courts to enjoin the law-

' ful use and enjoyment of one's own property ' without

' proof that any injury or danger has been or 'will be

' caused by reason of such Act,' to create a cause of ac-

' tion without wrong, injury, or damage; to authorize an

' action to be brought by a person without any interest

' in the subject matter; * * * to make that act unlaw-

' ful and actionable in one county and as to one river

' that is lawful in all other counties and as to all other

* rivers, under precisely the same circumstances"; (the

same thing in principal is attempted in the Act under con-

sideration) " or to adjudicate and decide the case, and

" then order and compel the Court to execute its judg-

" ment by issuing an injunction. These are some of the

" strange and novel propositions of this statute. That

" Thomas Lap pin, the owner in fee of this ground, has

" the right to use and enjoy it to the center of the river,

" in any manner not injurious to others, and subject to

" the public right of navigation, has been too often de-

" cided by this Court and other courts to be questioned.

" As a riparian owner of the land adjacent to the water,

" he owns the bed of the river usque ad filum aquae, sub-

" ject to the public easement, if it be navigable in fact,

" and with due regard to the rights of other riparian

" proprietors. He may construct docks, landing places,

" piers and wharves out to navigable waters, if the river

" is navigable in fact, and if not so navigable, lie may

" construct anything he pleases to the thread of the

" stream, unless it injures -nine other riparian proprietor,

" or those having the superior right to use the waters

" for hydraulic purposes." (Authorities.) "Subject to
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" these restrictions, he has the right to use his land un-

" der water the same as above water. It is his private

" property under the protection of the Constitution, and

" it cannot be taken, or its value lessened or impaired,

" even for public use, without compensation, or without

"due process of law, and it cannot be taken at all for any

" one's private use.

" This statute makes it unlawful for the defendant who

" owns this ground " (as the respondent in the case at bar

owns its land under United States patent, as alleged in

the answer), ' and has the right to use it under said Lap-

" pin, to drive piles into it anywhere within the river for

" any purpose. It prevents the lawful use of his prop-

" erty. It takes away from him, without compensation

" or due process of law, and denies the defendant the

" equal protection of the laws. It is, therefore, in direct

" violation of Articles V and XIV of the Amendments of

" the Constitution of the United States, and of Section

" 13 of Article I of the State Constitution, and is, there-

" fore, void. * * * Any restriction or interruption

" of the common and necessary use of property that de-

" stroys its value, or strips it of its attributes, or to say

" that the owner shall not use his property as he pleases,

" takes it in violation of the Constitution," (citing Pum-
" pelly v. Green Bay Co., 13 Wall. 166; Wynenamer x.

'• People, 13 N. Y. 378; People v. Otis, 00 N. Y. 48

" Hutton v. City of Camden, 39 N. J. Law, 122).

" The Legislature usurped the judicial power of the

" courts by the enactment of this statute. It adjudicates

" an act unlawful aud presumptively injurious and dan-

" gerous, which is not, and cannot, be made so without a
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" violation of the constitutional rights of the defendant,

" and imperatively commands the court to enjoin it with-

" out any proof that any injury or danger has been, or

" will be, caused by it. * * * It violates Section 2

" of Article VII of the State Constitution, which pro-

" vides that the judicial power of the State, both as to

" matters of law and equity, shall be vested in the various

" courts. It takes away the jurisdiction of the courts to

" inquire into the facts and determine the necessity and

" propriety of granting or refusing an injunction in such

" a case, according to the established rules of a court of

" equity. (Ervine's Appeal, 16 Pa, State, 256.) It is

" said in that case: 'That is not legislation which adju-

" dicates in a particular case, prescribes the rule, con-

" trary to the general law, and orders it to be enforced.

" Such power assimilates itself more closely to despotic

" rule than to any other attribute of government.'

" 3. This statute is discriminating and class legisla-

" tion, in violation of the spirit of our Constitution, and

" contrary to the principles of civil liberty and natural

" justice. It gives to a certain class of citizens privi-

" leges and advantages which are denied to all others in

" the State, under like circumstances, and subjects one

" class to losses, damages, suits, or actions from which all

". others, under like circumstances are exempted. (Holden

v. Ja?ne8, 11 Mass. 396.) Its operation is restricted and

" partial to that part of Rock River within the County

" of Bock, while said river elsewhere and all other rivers

" are excluded.
:;: * It gives to such favored classes

" the atupendoua advantage and exceptional privilege of

" maintaining such actions without proof that any injury
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or danger has been, or will be, caused by reason of

such act. It would be difficult, if not impossible, to

to crowd into so short a statute any more or greater

violations of that principle, so essential to a free gov-

ernment of equal, general and standing laws. For

these reasons, this statute is unconstitutional and void.

It is, perhaps, not a violation of any special clause of

the Constitution in these respects, but it is a violation

of its essential spirit, purpose and intent, and contrary

to public justice." (Authorities.) " In this connec-

tion I cannot forbear quoting the language of Mr.

Justice Chase in Calder v. Bull, 3 Dall. 387-8: 'I can-

not subscribe to the omnipotence of a State Legislature,

or that it is absolute and without control, although its au-

thority should not be expressly restrained by the Con-

stitution or fundamental law of the State. The nature

and ends of the legislative power will limit the exercise

of it. There are certain vital principles in our free

republican government which will determine and over-

rule an apparent and flagrant abuse of legislative

power, as to authorize manifest injustice by positive

law, or to take away that security of personal liberty

or priva f e property for the protection whereof the gov-

ernment was established. An Act of the Legislature

(for I cannot call it law), contrary to the first great

principles of the social compact, cannot be considered

a rightful exercise of legislature authority." " This

language is quoted in the above case of Durky v. The

City of Janesville, but it will be lr repetition here, as

more apt and appropriate in that case. It has been

suggested that this statute was procured for this case
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" and perhaps, like cases in the City of Janesville, as if,

" when the courts deny an injunction, the Legislature

" is made to intervene and enact that an injunction shall

" be granted, and that, too, without proof of injury or

" danger. It is hard to believe that any one would pro-

" cure the passage of such an Act or any Act of the

" Legislature to circumvent and overrule the courts in

" cases which have failed for want of any proof of in-

" jury. This Act is sought to be sustained a; a proper

" exercise of the police power of the State. The Act

" itself makes no such claim, and ha-; not the remotest

" reference to an}' such object or purpose. It is suffi-

" cient to say that such an objectionable statute cannot

" be sustained by the exercise of any power inherent in

" or conferred upon the Legislature. The complaint

" states no cause of action, and therefore the Circuit

" Court ought to have sustained the motion to dissolve

" the injunction."

The clause of this opinion which recites that this stat-

ute may have been passed because the courts had already

denied an injunction in the same cases, because no injury

could be shown, is remarkably pertinent in the case at

bar, in which the respondent has pleaded a former judg-

ment, determining in the same court, between the same

parties, that the respondent's methods of mining neither

do, nor threaten injury, and that its mining operations

are still carried on in the same manner that they were

being carried on at the times involved in the former suit

between the same parties.

We do not ask that the Act as an Act be declared
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unconstitutional, because if correctly interpreted, we

believe it to be constitutional.

But we ask that a rule of construction be applied to it,

that, as between two possible constructions, the courts

will give that interpretation which renders a statute

constitutional as against an interpretation that would

render it unconstitutional. That it will give an interpre-

tation which does not overthrow recognized property

rights, that is not against natural right, and that is not

destructive of the fundamental principles of free, equal

and enlightened civil government.

We contend that the construction contended for by

complainant would be in direct conflict with these rules,

and that the construction contended for by us would be

in harmony with them.

In the Circuit Court, counsel for the complainant pre-

sented certain authorities to support their contention

that the Caminetti Act justifies an injunction without

injury. We submit a brief statement of the questions

involved in those cases, asking the Court to bear in

mind that our contention is, that said Act nowhere seeks

to interfere with, nor could lawfully interfere with,

mining, except so far as the same injures or threatens to

injure the navigation or navigability of the navigable

waters.

The cases, Gloucester Ferry Co. v. Perm, and Mobile Co.

v. Kimball (cited and quoted from in complainant's

brief) have no pertinency; the former decided, sub-

stantially, that the States have no power to tax interstate

commerce; and the latter decides that a State may law-

fully expend money in the improvement of navigable
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water-ways within its limits, provided such improve-

ments are not prohibited by Congress.

If counsel's contention* is correct, then we reply that

Congress has (in the Act under consideration) decided

what constitutes an injury, or violation of the national

rights, in unmistakable terms, where it says, in Section

22: "And any persons, etc., who shall mine by the

hydraulic process, directly or indirectly injuring the

navigable waters of the United States, in violation of the

provisions of this Act, shall be guilty, etc., and

punished," etc.

Will a law be construed to interdict the pursuit of a

legitimate productive industry in an entirely harmless

manner, unless such law in plain terms, interdicts, or

prohibits it? Can a court inject language into the belly

of an Act of Congress to sustain a contention that a

legitimate industry, pursued in an innocuous manner,

should be enjoined?

We feel compelled to challenge the contention of

complainant's counsel that, under the River and Har-

bor Bill of 1890, " power is given the Secretary of War
" to absolutely determine what contemplated improve-

" ments, or structures, over these waters are, or are not,

" obstructions to said waters."

What the Act really does, is to provide that no bridges

shall be constructed over navigable waters, or structures

extended into navigable .waters outside of established

harbor lines, without the approval of the Secretary of

War.

The power to determine " what may be constructed " is

a very different thing from the power to determine " what
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constitutes an obstruction." The former is an executive

act, the latter a judicial determination.

The case of Newport and Cincinnati Bridge Co. v.

U. S., 15 Otto, p. 470, decides but two important propo-

sitions.

Before Congress had passed any general law with

regard to bridges across navigable waters (in other words,

whilst that power of Congress was in a dormant state),

under authority from the State Legislatures of Ohio and

Kentucky, the Bridge Co. built a bridge across the Ohio

River. There was a special statute of the U. S., granting

the right to build a bridge, with a clear space for vessels

of certain height and width. Congress also passed a

resolution authorizing the bridge. Before the bridge was

completed Congress passed another Act, that the clear

space should be 100 feet high and 100 feet wider, and

authorizing the Bridge Company to sue in the Court of

Claims to have it determined what, if any, liability there

was on the part of the U. S. to pay for the effect of the

change in the law. The Court decided that the action

of the States could not control or restrict the action of

Congress; that the former right was a mere license, re-

vocable by Congress, and that the U. S. had incurred no

liability by the change in the law. That, as the bridge

was a bridge over a navigable stream, solely for the

purpose of interstate commerce, Congress had entire

jurisdiction as to the bridge, whenever it chose to exercise

it. Judge Field dissented, thinking the doctrine too

harsh.

In Penn v. Wheeling & Belmont Bridge Co., 18 How-
ard, 421, a bridge built without any authority from Con-
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gress had been decreed by the U. S. Court to be an

obstruction to commerce. Thereafter Congress passed an

Act authorizing the maintenance of the bridge, and mak-

ing it a Postroad (it was an interstate bridge between

Ohio and Virginia) for the passage of U. S. mails. The

Court held that thereby the bridge became a lawful

structure. In other words, that Congress has power to

authorize obstructions of a navigable stream.

But in this opinion occurs the following language, very

significant in the case at bar (see pp. 431-2) : "A class of

" cases that have frequently occurred in the State courts

" contain principals analogous to those involved in the

" present case. The purely internal streams of a (State
"

(as is the Sacramento River) " which are navigable, be-

" long to the riparian owners to the thread of the stream,

" and, as such, they have a right to use the waters and

" bed beneath for their own private emolument, subject

" only to the public right of navigation. They may con-

" struct wharves or dams or canals, for the purpose of

" subjecting the stream to the various uses to which it

" may be applied, subject to thin public easement. But if

" these structures materially interfere with the public

" right, the obstruction may be removed or abated as a

" public nuisance."

The cases cited on behalf of complainant where three

different States had passed laws regulating the floating,

running and booming of logs in their respective navig-

able streams, require but brief notice. Every one at all

familiar with the floating, running and booming of logs

in rapid stream-, cannot fail to know how dangerous it is

to shipping, especially to the smaller water craft, when
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the logs are not properly managed, handled and con-

trolled. Under such circumstances, they become even

more serious than a mere obstruction to navigation.

The Pennsylvania case was upon a State statute, which

provided (see 65 Pa. State, p. 402): " Sec. 2. It shall

" not be lawful for any person * * * to float * * *

" down the Susquehanna "River, between the town of

" Northumberland and the line of the State of Mary-

" land, any saw-logs, without the same being rafted and

" joined together or enclosed in boats, and under the

" control, supervision and pilotage of men, especially

" placed in charge of the same and actually thereon."

To any one who has seen log drives, and who is fa-

miliar with the current and channels of that portion of

the beautiful and picturesque Susquehanna, involved in

this legislation, and the vast number of small craft plying

upon it constantly, when it is open to navigation, this

legislation and its propriety, merely as a police measure,

cannot fail to sufficiently appeal.

In Texarcana & Fort Scott Ry. Co. v. Parsons, 74

Fed. Rep., p. 408, Parsons sued the Railway Co. to re-

cover damages tor his shipping on Red River, being-

prevented from passing up and down Red River at

the place where the Railway Co.'s bridge crosses Red

River from Arkansas to Texas, such detention being

caused by driftwood lodging against the bridge. This

bridge was constructed after the passage of the Act of

Congress of May 1, 1888, (25 Stats, at Large, 105-7),

which was the first General Statute of Congress with

regard to the construction of bridges over navigable

streams. The only defense offered was that the bridge
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was not a legal cause for action for damages, claiming

it had been built in compliance with the Act of Congress.

The trial showed that the bridge did not comply with

the Act of Congress; that the spans were narrower, and

lower than the Act required; that the piers in the stream

were not in line with the course of the stream, that the

bridge was not at right angles to the course of the

stream, and that the variance from the requirements of

the Act had never been approved by the Secretary of

War.

Opinion: "The rules of law applicable to this case are

" well settled. Every citizen has a right to the free

" navigation of the public waters of the United States;

" any interruption or obstruction of this free use by any

" kind of structure, is prima facie, a nuisance. But the

" power of Congress to regulate commerce among the

" States comprehends the control, for that purpose, and

" to the extent necessary, of all the navigable waters of

" the United States, and the railroads engaged in inter-

" state commerce. Interstate commerce by rail has

" grown to be more extensive ami important than

" that carried on upon the navigable rivers of the coun-

" try. To promote and facilitate the commerce by rail,

" which has to cross navigable streams, it has become

"common for Congress to authorize the construction

" of bridges over the navigable rivers of the United

" States. ( Congress has the power to determine the loca-

" tion, plan, and mode of construction of Buch bridges;

" and a bridge constructed over a navigable river in ac-

" cordancc with the requirements of the Aet of Con-

" gress i- b lawful atructare, however much it may inter-
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" fere with the public right of navigation." (Authori-

ties.)

" It is equally well settled by the authorities we have

" cited, that those who seek to justify the erection or

" maintenance of a bridge across a navigable river, which

" obstructs its navigation, upon the ground that Congress

" authorized its erection and maintenance, must show

" that it was constructed and is maintained in accordance

" with the requirements of the Act of Congress." Then

the Court, after stating the variance between the bridge

as constructed and as required by the law, says: "The
' bridge varies in its construction in a material respect

' from the requirements of the Act of Congress, and is

' therefore an unauthorized and unlawful structure. The
' variation is material and substantial, and robs the

' structure of the protection of the statute."

* * * " The only question was whether the bridge,

' taken as a whole, was the proximate cause of stopping

' the plaintiff's boats. The defendant did not contend

' that the bridge was not an obstruction to the navigation

' of the river, but only that Congress had authorized the

' obstruction. This would have been a complete defense

' if proved; but it was not proved, and no evidence was

' offered tending to prove it.

" On the subject of damages, the Court told the jury

' that, if they found the defendant responsible for the

' detention of the boat, ' the plaintiff would be entitled

' to recover his actual damages.'
"

We can hardly see how an action at law for actual

damages, is authority for the contention that an injunc-
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tion should be issued in a case where there is no injury,

actual or threatened.

In the case of Vanderhurst v. Tholcke (113 Cal.

Sup. Ct., p. 147), the facts were: That in Salinas

City, there were growing in a public street (the

title to which in fee was vested in the City of Salinas)

certain shade trees. That the City Council, in the exer-

cise of its supervision of the streets, passed an order to

cut down and remove the trees which were growing in

said street in front of plaintiff Vanderhurst's premises.

Vanderhurst sued out a writ of injunction, which the

Supreme Court of California dissolved, on the ground

that, under the charter of the city, they were clearly act-

ing within their powers and duties.

Point II.

That in no case will a court enjoin the conduct of a law-

ful business, so long as the same is so conducted as neither

to do ion- threaten any injury whaU ver.

Bearing in mind that in this case the pleadings show

that tin- respondent's operations neither do nor threaten

any injury to navigation or any navigable waters, or to

any lands adjacent to any navigable waters, we submit:

that injunction is a special equitable relief, granted only

to prevent injuries, actual or threatened; and that beyond

this, court- of equity have never gone, and on principle

never ought to go; thai the courts have uniformly held

to these dot-trim- with the added requirement, that to

justify the injunction, such injuries must be irreparable.
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1st High on Injunctions, Sec. 20, (2d edition):

" The subject matter of the jurisdiction of equity

" being the protection of private property and of civil

" rights, courts of equity will not interfere for the pun-

" ishment or prevention of merely criminal or immoral

" acts, unconnected with violations of private right.

" Equity has no jurisdiction to restrain the commission of

" crimes, or to enforce moral obligations and the perform-

ance of moral duties; nor will it interfere for the pre-

" vention of an illegal act, merely because it is illegal; and

" in the absence of any injury to property rights, it will

not lend its aid by injunction, to restrain the violation

" of public or penal statutes, or the commission of

" immoral and illegal acts."

Same, Section 760:

The unauthorized erection of a pier in a public har-

bor is a purpresture which will be restrained by

" injuction at the suit of the Attorney-General. And
" such an erection will be regarded as a nuisance per se,

" and will be enjoined without evidence to show that it

" would, if erected, be h nuisance in fact. So the ob-

" struction of a navigable river, by a wharf-owner driv-

" ing piles into the bed of a river and extending his

" wharf so as to occupy a space of three feet, out of a

" width of sixty feet available for navigation may be

" enjoined. But where it clearly appears that the

" erection of a pier or wharf in tidal waters, and upon
" soil thereunder, belonging to the State, would not

" constitute a public nuisance, and would not prove
" injurious to the harbor or to the people of the State, an
" injunction should not be allowed. Where, however,
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" the structure proposed would hinder navigation, it

" will not avail defendant to urge that the benefit to the

" public counterbalances the inconvenience. But to

" warrant an injunction against an alleged purpresture

" or public nuisance it must clearly appear that it is

" such in fact; and if it be doubtful whether there is a

li purpresture the relief will be withheld. It is held

" that in cases of doubt the question as to the existence

" of the nuisance should be determined by a jury before

" granting the injunction. But any unauthorized appro-

" priation of public property to private uses, amounting

" to a purpresture or public nuisance, is within the juris-

" diction of equity to enjoin."

Perhaps there is no clearer statement of the matter

anywhere than in the opening paragraph of Kerr on In-

junctions, p. 1

:

" The jurisdiction of the high court of justice, by way

" of injunction, is an equitable jurisdiction, and is ex-

" ercised upon equitable principles. The subject mat-

" ter of the jurisdiction of a court of equity is civil

" property. A court of equity is conversant only with

" questions of property and the maintenance of civil

" rights. Injury to property, whether actual or prospec-

" five, is the foundation on which its jurisdiction n*f*.

" A court of equity has no jurisdiction in matters merely

" criminal, or merely imm ral, which do not affect any

" right to property. If a charge be of a criminal nature,

•' or an offence against the public peace, and (\<>v> not

" touch the enjoyment of property, jurisdiction cannot

" be entertained. The court ha- do jurisdiction to re-

strain or prevent crime, or to enforce the performance
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" of a moral duty, except so far as the same is concerned

" with rights to property. * * * An injunction,

" therefore, cannot be had to restrain the publication of

'• libel, or proceedings in a criminal matter. But if an

" act which is criminal touches also the enjoyment of

" property, the court has jurisdiction, but its interference

" is founded solely upon the ground of injury to projh

" erty."

In Truly v. Manzer, 5 Howard (U. S.) p. 142-3, the

U. S. Supreme Court says: "There is no power, the

" exercise of which is more delicate, which requires

" greater caution, deliberation and sound discretion, or

" more dangerous in a doubtful case, than the issuing of

" an injunction. It is the strong arm of equity, that

" never ought to be extended, unless to cases of great in-

" jury, where courts of law cannot afford an adequate

" and commensurate remedy in damages. The right

" must be clear, the injury impending and threatened so

" as to be averted only by the protecting, preventive

" process of injunction."

2 Black (U. S.), p. 545; Parker v. Winne-

pesseagu, etc.

" If the evidence of injury is conflicting, so that the

" injury is doubtful, injunction will not be granted."

The public cannot obtain an injunction for a private

injury, and a private individual cannot obtain an in-

junction for a public injury, unless the complainant sus-

tains special injury.
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If the prayer of the bill in this action is to be taken as

indicative of the theory upon which the bill was framed,

it was contended by the complainant, The United States,

that an injunction of this Court would lie against the

defendant, to prevent its hydraulic mining operations in

the district covered by the Caminetti Act, merety for the

failure of the said defendant corporation to obtain the

permit of the Debris Committee, mentioned and referred

to in Sec. 9 of said Act; and such an injunction was

sought by the said bill. The prayer is for such restraint

" until they the said respondents or either of them in behalf

of both shall make, present and file with said California

Debris Commission their said verified petition setting

forth such facts as will comply with the said law, etc.,

accompanied by said deed or instrument duly executed

and acknowledged by the law of said State of California,

whereby the said North Bloomfield Mining Co., as afore-

said, surrenders to the United States the right and privi-

lege to regulate by law, etc., etc."

No injury to navigation is directly alleged by the com-

plainant in the bill, and on the argument of the demurrer

to the bill before His Honor Judge McKenna, it was

frankly stated by the United States Attorney who pre-

pared and defended the bill, that he had sought to exclude

all claim of such injury from its allegations, in order that

its sufficiency might be tested by general demurrer, upon

considerations entirely aside from injury to navigation, so

that it might be explicitly determined whether, under the

provisions <»f the Caminetti Act, the respondent could

carry on it> business, without obtaining a permit from the

Debris Commission and making and executing the deed
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of Surrender and Cession mentioned and referred to in

Sec. 10 of said Act.

From the peculiar method adopted in the bill, for the

definition and description of hydraulic mining, his Honor

Judge McKenna, who heard the demurrer, thought that

perhaps an inference relative to injury to the navigable

waters might be drawn therefrom, and therefore over-

ruled respondent's demurrer to the bill, in order that the

question might be definitely and clearly presented in some

other form; whereupon respondent interposed his answer,

by which it was admitted that the defendant corporation

was engaged in hydraulic mining in the district referred

to by the bill, without riling a petition for a permit, or

executing a deed of cession or surrender to the United

States, of the right or privilege to regulate the manner

of restraint of debris resulting from their hydraulic opera-

tions, and the amount of debris to be produced therefrom;

but the answer denied the deposit of debris in such place

and manner as to interfere with or obstruct navigable

waters, and affirmatively alleged that all debris resulting

from its hydraulic operations was now effectively

impounded and restrained by defendant so as not to do

injury to the rights of the plaintiff.

The only relief sought by the bill is that of injunction,

and there is no allegation upon which a judgment or

decree for damages in any amount can be predicated. To

this answer the complainant interposes a general demurrer

and exceptions to the sufficiency of the answer, which

give rise to the questions now before the Court. These

questions naturally divide as follows: 1. Do the terms

of the Act require the defendant corporation to file with
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the Debris Commission, a petition for a permit to mine by

the hydraulic process and to execute a deed, surrendering

to the United States, the right to regulate the manner of

impounding and restraining debris and the amount to be

produced. 2. If so will equity interpose by injunction to

enforce the Act.

(a) The Act leaves it to the option of the hydraulic miner

to obtain the permit and make the surrender of rights, or not.

If he files the petition and makes the cession or surrender

he is entitled to the protection of the Act and the benefits

extended by its terms. If he omits or neglects to make the

filing and surrender, he may be prosecuted for injuring

and obstructing navigable waters, and would be liable for

such damage and injury under every method of judicial

process and 'procedure which tuould have been applicable in

the absence of this Act of Congress.

The complainant's contention, is, pure and simple, that

the general government has power to single out a particu-

lar industry of the state and, under pretense of a regulation

of commerce, prohibit its further existence. None of the

authorities cited or referred to by complainant's counsel,

support such a proposition. These cases are valuable only

as instances and illustrations of what are considered

police powers of the several states, and the power of Con-

gress to regulate commerce; and instances of conflict of

these powers. No instance has been or can be cited,

where it has been held that Congress has the power to

entirely suppress any particular single business within the

limits of a state. Under its powers of taxation a license

tax may be imposed by Congress upon certain business.

Means of collecting the tax and enforcing its payment,
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and punishment for violations of the law imposing it, are

provided; but no attempt has ever been made by Con-

gress to provide a ''complete scheme" for the regulation

of the business, or for its prohibition, and it is believed

that no instance can be found, where the general govern-

ment brought suit in equity to obtain an injunction by

which to entirely suppress or suspend any calling or busi-

ness in itself lawful. It is settled that a state, under its

police powers, may under certain conditions, regulate and

even prohibit a business from being carried on within its

limits; and this, for the public good; but such power has

never yet been affirmed to the national government to in-

terfere, upon any grounds, to this extent, with state affairs.

It is not denied that Congress has full power to regu-

late commerce; that this power extends to foreign com-

merce, and internal commerce in its relations to the

navigable waters of the State; that as to foreign com-

merce, the power of Congress is exclusive; that as to the

commerce upon internal navigable waters, it is concurrent

with that of the state, but when asserted and in conflict

with a state regulation, the regulation of Congress is

paramount. To this extent, and no further, do the

authorities cited by complainant go. If the contention,

however, of complainant's counsel is correct, that the

present Act is mandatory in its requirements upon

hydraulic miners, then it is certain that Congress has made

an unconstitutional invasion upon the rights of this state

to regulate its own affairs, and has even gone further than

the state itself could do under its own constitution; for

such law would be distinctly special and unjustly discrim-

inating legislation, since it would apply only to the
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hydraulic miner, and there is no reason why a miner by this

process should be regulated or prohibited from obstruct-

ing or injuring navigation, while miners by any other pro-

cess, or farmers, and all other persons, should be per-

mitted to do so.

The state itself has not seen fit, under its police or any

other power, to make any regulation upon this subject.

But the Act itself bears inherent evidence that Con-

gress intended that a hydraulic miner should exercise the

option whether to avail himself of the Act, or not. Sec.

10 (27 U. S. Stats. 9) provides as follows:

—

" That said petition shall be accompanied by an instru-

" ment duly executed and acknowledged, as required by

" the law of the said state, whereby the owner or owners

" of such mine or mines surrender to the United States

" the right and privilege to regulate by law, as provided

" in this Act, or any law that may hereafter be enacted,

" or by such rules and regulations as may be prescribed

" by virtue thereof, the manner and method in which the

" debris resulting from the working of said mine or mines

" shall be restrained, and what amount shall be produced

" therefrom; it being understood that the surrender afore-

" said shall not be construed as in any way affecting the

" right of such owner or owners to operate said mine or

" mines by any other process or method now in use in

" said state; provided, that they shall not interfere with

" the navigability of the aforesaid rivers."

If this section is mandatory it is thoroughly unconsti-

tutional, as it requires the miner to surrender his right to

the use and enjoyment of his mine and the right to
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conduct his business and mining operations in his own

way not detrimental to the rights of others. If he must

surrender this, under the behest of law, he must be

afforded just compensation; all this upon elementary

principles and upon authorities too numerous for mention

here.

But the section above quoted indicates that Congress

was unwilling to assume the power to promulgate this

scheme for the regulation of hydraulic mining, and for

its prohibition because of non-compliance with such

regulation, unless the hydraulic miner should volun-

tarily submit and consent to the exercise of such power,

by the formality of execution of a deed for that purpose;

the very language itself of the section implies that with-

out such deed or transfer, the right to regulate the man-

ner of the restraint of debris, and the amount produced

from mining operations, remained with the owner of the

mine; and the unconstitutional purpose of Congress to

compel a transfer of the property of the miner to the

government will not be presumed; but on the contrary,

in construing a statute, such import will be given to it

as will allow it to stand every constitutional test. This

effect is attained by holding, with the respondent, that

the requirements of Sees. 9 and 10 of the Caminetti

Act, are directory and permissive rather than mandatory,

and this view is supported by the fact that the Act itself

provides a penalty for a violation of the terms of the

Act, only when such violation is accompanied by or

involves injury to the navigable waters, and from the

further fact that by section 3 of said Act it is declared:—

" That hydraulic mining as denned in Sec. 8 hereof
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directly or indirectly injuring the navigability of said

river systems, carried on in said territory, other than as

permitted under the provisions of this Act, is hereby-

prohibited and declared unlawful."

The language last above quoted deserves careful atten-

tion. Hydraulic mining " directly or indirectly injuring

the navigability, etc.," is hereby prohibited and declared

unlawful. Nothing can be clearer than this language, to

the effect that the unlawful act, the act prohibited, is the

injury to the navigable streams. The mining operations

without filing a petition for a permit, or without making

a deed of surrender, were not declared unlawful and were

not prohibited; on the contrary, upon the familiar prin-

ciple and doctrine of unius inclusio alterius exclusio, the

Act left hydraulic mining without injury to navigable

streams exactly where it stood before the passage of the

Act.

(b) Equity will not interfere by injunction where there

is other adequate relief or unless there is irreparable injury

to property rights.

If it is assumed for the sake of argument that the pro-

visions of this Act are mandatory and require compliance

by all hydraulic miners in said district, and even declares

such mining, with or without injury to the navigable

waters, to be unlawful and prohibits the same, it would

by no means follow that an injunction would lie against

such mining, carried on contrary to the terms of the Act.

The Act itself contains certain provisions relative to

the enforcement thereof. Sec. 19 of said Act among

( ,th,T things provides:

—
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" Said Commission shall take necessary steps to enforce

" its orders in case of the failure, neglect, or refusal of

" such owner or owners, company or corporation, or

" agents thereof, to comply therewith, or in the event of

" any person or persons, company or corporation, working

" by such process in said territory contrary to law."

The only order which the Commissioners are author-

ized to make is an order:

—

" Directing the methods and specifying in detail the

" manner in which operations shall proceed in such mine

" or mines; what restraining or impounding works, if

" facilities therefor can be found, shall be built and main-

" tained; how and of what material; where to be located;

" and in general set forth such further requirements and

" safeguards as will protect the public interests and pre-

" vent injury to the said navigable rivers, and the lands

" adjacent thereto, with such further conditions and

" limitations as will observe all the provisions of this Act

" in relation to the working thereof and the payment of

" taxes on the gross proceeds, etc." (Sec. 13-27 U. S.,

508-509.)

This order is to be made after the hearing of the peti-

tion, and this is the only order which the Commission can

make to be enforced. The only method of enforcement

provided by the Act is by the prosecution of the

offenders in a criminal proceeding, and there is good

authority for the assertion that the complainant is

restricted to the terms of the Act for its enforcement.

Drainage Commissioners of Sidell and Vance v. Sconce

et al, 38 111. App. R, 120.
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Under the Drainage Act of 1879 Commissioners had

jurisdiction of the ditches in their district, and were

compelled to keep the drains in good order, and Commis-

sioners brought suit by a bill in chancery to restrain the

defendants from permitting their livestock to pasture

upon the lands within the system, to the injury of ditch

No. 4. The law provides:

—

" That wherever the owner or occupant of land in a

" drainage district shall permit animals to pasture in an

" enclosed field through which runs an open ditch, said

" owner or occupant shall repair such damage to the ditch

" as may be done by the animals, and if he neglects to do

" so the Commissioner may make the repairs and require

" the owner or occupant to pa}r the amount of the same to

" the treasury of the district, and in case of omission to

" do so, then the Commission may proceed to collect by

" suit at law, etc."

The Court held that the complainants were confined to

their remedy at law, and denied the relief.

It is not my aim to add to what has been said by Mr.

Cross in his brief as to the necessity of showing irrep-

arable injury as a condition precedent to equitable inter-

ference by the Court, except as the question may be

involved in points hereafter discussed.

(c) A court of equity will not interfere by injunction to

restrain am act which <l<>cs not affect property rights injuri-

ously, or merely because such act is unlawful and is pro-

hibited by law.

The statement of complainant's counsel of our position

upon this p >int is Dot correct. They say:

—
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" The defendant's counsel claim in the argument that

" the injunction would not lie because the acts complained

" of constituted a criminal offense, and the only remedy

" was a criminal prosecution."

While it is suggested as in the point last above that

the complainant is confined to the only mode of enforce-

ment prescribed by the Caminetti Act, which was

criminal prosecution for obstructing and injuring the

navigable waters, this by no means states our position.

We assert that equity will not restrain an act merely

because it is forbidden by law; not that equity will not

restrain an act because it has been made a criminal act.

An act may be both criminal and subject to penalty by

prosecution, and may also at the same time be the cause

of irreparable injury to property rights and subject to

the injunctive interference of a court of equity.

In re Debs, 158 U. S., 564, page 593.

In this case the petitioner Debs was imprisoned for

contempt of court by violating an injunction restraining

obstructions to United States mails and interstate com-

merce. It was contended by the petitioner that the

Court had not the power to issue the injunction. It was

held that the United States mails were property of

the United States. That the obstruction of commerce

between states was an injury to the property of indi-

viduals such as to warrant equitable interference; but

there were direct allegations of obstruction both of the

mails and of the interstate commerce. As stated by the

learned Justice (page 592):

—

" That the bill filed in this case alleged special facts,
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calling for the exercise of all the powers of the Court, is

not open to question. The picture drawn in it of the

vast interests involved, "not merely of the City of Chicago

and the State of Illinois, but of all the states, and the

general confusion into which the interstate commerce of

the country was thrown; the forcible interference with

that commerce; the attempted exercise by individuals of

power belonging only to government, and the threatened

continuance of such invasions of public right, presented

a condition of affairs which called for the fullest exercise

of all of the powers of the Court. If ever there was a

special exigency, one which demanded that the Court

should do all that Courts can do, it was disclosed by this

bill, and we need not turn to the public history of the

day, which only reaffirms with clearest emphasis all its

allegations."

If it had appeared in the Debs case that no act of the

petitioner threatened injury to the mails or the interstate

commerce, is there any doubt as to what would have been

the decision of the Court under such conditions?

Turn if you please to the allegations of the present bill,

and the issue tendered by the answer. Is there any alle-

gation of any injury direct or indirect to the navigable

waters or to the commerce of the country? The allega-

tions are that the respondents have failed and are rufusing

to file two documents with the Debris Commission.

Throughout his opinion in the case above referred to

Justice Brewer was careful to uphold the general rule

that it is outside of the jurisdiction of a court of equity to

enjoin the commission of a crime (p. 593); and that as a

general rule equity will not interfere where the object

soie-lit can be otherwise well attained. He savs:

—



67

" This as a general proposition is unquestioned. A
chancellor has no criminal jurisdiction; something more

than the threatened commission of an offence against the

laws of the land is necessary to call into exercise the

injunctive powers of the Court. There must be some inter-

ference, actual or threatened, with property or rights of a

pecuniary nature, but when such interferences appear, the

jurisdiction of the court of equity arises and is not

destroyed by the fact that they are accompanied by or

are themselves violations of the criminal law."

The authorities upholding our contention are numer-

ous, but before citing or commenting upon them, it is

proper to briefly refer to the claim of counsel for com-

plainant that they are not applicable to the present case.

Why not applicable ? An injunction is asked. The act

complained of is alleged to be a violation of law; no injury

to property rights is alleged by the bill, and it is distinc-

tively and affirmatively alleged by the answer that no

injury to property rights is committed.

No other grounds for equitable relief are suggested

than that the act complained of and threatened is one

prohibited by law.

If the allegations of the bill as to the requirements of

the Caminetti Act were stricken out, nothing would be

left of the complainant's case; and it falls strictly within

the category of cases in which equitable injunctive inter-

ference is sought, to prohibit an alleged unlawful act,

merely because it is an unlawful act and is prohibited by

law.

(In passing it is proper to say that the United States,

when it enters the field of litigation, is bound by the
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same rules as private parties. People v. Canal Board,

55 N. Y. 397.)

The principle now invoked is supported by the follow-

ing authorities :

—

1 High on Injunctions, Sees. 20-760-761

;

Attorney General v. Uticalns. Co., 2 Johns. Ch. 371.

The last case cited above is an early but leading case.

The Attorney General asked for an injunction to restrain

the defendant corporation from carrying on a banking

business in violation of an Act of the Legislature of New
York of April 6, 1813.

In this case it was admitted that the act complained

of violated the statute, but questioned whether such vio-

lation could be punished as an offence.

In the opinion of the Chancellor, the Court says :

—

" If the charge be of a criminal nature, or an offense

" against the public, and does not touch the enjoyment

" of property, it ought not to be brought within the

" direct jurisdiction of this Court, which was intended to

" deal only in matters of civil right, resting in equity,

" or where the remedy at law was not sufficiently ade-

" quate. Nor ought the process of injunction to be

" applied, but with the utmost caution. It is the strong

" arm of the Court; and to render its operation benign

" and useful, it must be exercised with great discretion

" and when necessity requires it. Assuming the charges

" of the information to be true, it docs not appear to me
" that the banking power, in this case produces such

" imminent or groat mischief to the community as to call

" for this summary remedy. The English Court of Chan-
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" eery rarely uses this process, except when the right is

<l
first established at law, or the exigencies of the case

« render it indispensable. Thus in Brown's case, in 2

" Vesey, 414, a motion was made for an injunction to

" stay the use of a market, and Lord Hardwick said, it

" was a most extraordinary attempt, and that the plain-

u
tiff had several remedies which he might use.

" So he observed in another case that the Court granted

" an injunction to stay the working of a colliery with

" great reluctance, and will not do it, except where there

"
is a breach of an express covenant, or an uncontroverted

" mischief. In a late case, before Lord Eldon {Attorney

« General v. Nichol, 16 Vesey, 338), on an information

" filed to restrain the defendant from obstructing the an-

" cient lights of a hospital, he stated that the foundation

" of this jurisdiction, by injunction, was that head of mis-

" chief, or those mischievous consequences, which re-

" quired a power to prevent, as well as to remedy, and

" that there might be nuisances which would support an

u action, but which would not support an injunction.

" If the defendants are carrying on banking operations

" contrary to law, they ought undoubtedly to be re-

" strained; but I cannot be of opinion that the operation

"
is such a mischief or public nuisance as to require the

" necessity or extraordinary process of this Court to

" abate it. I know that the Court is in the practice of

" restraining private nuisances to property and of quieting

" persons in the enjoyment of private rights, but it is an

" extremely rare case, and may be considered, if it ever

" happened, as an anomaly, for a court of equity to mter-

<l
fere at all, and much less preliminarily, by injunction, to
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' put down a public nuisance which did not violate the

' right of property but only controvened the general

;

policy. * * * There are no particular individuals

' affected or disturbed in the enjoyment of their private

' rights by the banking power assumed in this case.

« * * * Here is no encroachment on the property

' of the state nor is the mischief of a similar nature.

' The objection to the exercise of the banking power in

' this case is, that it is unlawful, or not warranted by

' law. It would be quite extravagant to hold it to be a

' public nuisance, or that kind of annoyance and mischief

' which a nuisance implies. The information is founded

' on the charge, that the banking power exercised by the

' defendants is not given by their charter, and that it is

' an offense against the statute. There is no case in

' which the information has been sustained in this Court

' on such grounds."

In Sparhawk v. Union Passenger Railway Co., 54 Pa.

St. 402, 420, 423, and 424, and in Kenton v. The Union

Passenger Railway Co. (both cases included in the same

opinion), it was held that the running of the cars on the

Sabbath day to the disturbance of members of a church

and in violation of tho laws of the Commonwealth, could

not be restrained by injunction. The injunctions were

granted by the nisi priiLS court, but were vacated and set

aside by the Supreme Court of the state. The suits

were brought by private persons. The Court held that,

s i far as the injury complained of was concerned, it was

not a private injury but a public one, and as such not of a

character to warrant the interference of equity, and upon

this subject tin Court sivs ;it page 423 of the opinion:
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" It seems to me that this is clearly but a charge ot

" the violation of the provisions of the Act of Assembly

" of 1794 which interdicts worldly employment on the

" Sabbath day, and that it describes nothing but the

" consequences which were intended to be prevented

" by that Act. If this be so, then it is not a case of

" special injury, but only that which results from a public

" offence or wrong to all, and everyone in the community

" alike where the act is committed. It is not possible, I

" think, to discover the connection between the cause of

" complaint and a private injury, excepting in and through

" the act as prohibited by the statute. And if we are to

" regard it as a common law offence, the charge in the

" bill does no more than describe the fruits of the offence.

" Rest and quiet on the Sabbath day, with the right and

" privilege of public or private worship, undisturbed by

" any merely worldly employment, are exactly what the

" statute was passed to protect. (10 Can. 398.) The

" deprivation of the privileges is the sum of the com-

" plaint, and this bill is essentially, therefore, a bill to

" enforce by injunction a penal statute. That is not our

" province, especially at .the suit of a private party. If

"it be supposed that because an act is illegal merely,

" equity will interfere to restrain it, it is a misapprehen-

" sion of equity jurisdiction. ' If an act be illegal,' said

" Vice Chancellor Kindersley, in Solteau v. Be Hall, 2

" Sim. 153, 'I am not to grant an injunction to restrain

" 'an illegal act merely because it is illegal. I could not

" 'grant an injunction to restrain a man from smuggling,

" ' which is an illegal act.' Nor could he for any merely

" criminal or penal offence. It is not impossible to con-
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" struct a plausible argument on the theory that a viola-

" tion of the law is, without more, a special injury, but

" such an injury would Be too shadowy to be the founda-

" tion for equitable interference; and besides the penal

" law is the remedy in such a case to redress it, and

" equity does not interfere."

In Babcock v. New Jersey Stockyard Co., 5 C E.

Green (20 N. J. Eq. R. 296), it appears that Babcock,

a private person, had brought an action to prevent the

defendant from carrying on the slaughter-house business,

from private injury and interference with complainant's

private rights. A preliminary question was raised

whether the defendant corporation was subject to the

provisions of an Act of the Legislature prohibiting the

carrying on of offensive trades in Hudson County. Upon

this question the Court says:

—

" This, although it was fully argued, and with great

" ability, by counsel on both sides, I will not determine

" here for two reasons: First, because it is a question of

" law which miy be considar^d d >ubtfiil, or that is at

" least in good faith disputed and should be adjudicated

" by the courts of law of this state, and therefore this

" Court must not grant the preliminary injunction founded

" upon that statute. Secondly, and chiefly, because if

" that statute was in force against the operations of this

" Company, it would simply render the manufacture of

" offal and animal remains unlawful; but this Court

" could not enjoin it any more than it could the selling of

" liquor by the small measure without a license, or other

" unlawful acts simply because unlawful, unless it caused
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" irreparable injury, for which there was no redress at

" law. I have no hesitation in holding, that it was not

" disputed by counsel for the defendants that this char-

'* ter does not empower the defendants to carry on the

" business authorized, in a way that would be injurious

" to others, or that would materially affect their health,

" their comfort or their property."

The injunction was granted purely on the grounds of

interference with private property rights.

In the Emperor of Austria v. Day and Kossuth, 3 De-

gex, Fisher & Jones, 217, "the defendant Kossuth, a

" Hungarian refugee, caused to be manufactured in Eng-

" land a large quantity of notes, which though not made
" in imitation of notes circulated in Hungary, purported

" to be receivable as money in any Hungarian state or

" pay office, and to be guaranteed by the state of Hun-
" gary. The plaintiff, King of Hungary, sued to have

" these notes delivered up and to restrain their manu-

" facture, alleging that the issuance of said notes would

" injure the rights of the plaintiff by promoting revolu-

" tion and disorder, and would injure the state by the

" introduction of a spurious circulation, and would thereby

" also injure the plaintiff's subject."

The Court held that while it had no power to restrain

the commission of acts violating political principles of a

foreign sovereign, the injunction should be granted strictly

upon the theory that the acts complained of were a

violation of property rights.

In the case of Smith v. Lock/wood (13 Barb. 214), the

complainants, journeymen sawmakers of the City of New
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York, brought suit to restrain within statutory limits the

manufacture of saws in the state prison at Sing Sing.

The complaint alleged a* violation by the defendant of an

act of the legislature prohibiting the employment of con-

vict labor under certain conditions, and the Court held

that the wrong complained of was a public one and that

an injunction would not lie, and in this connection Justice

Strong, delivering the opinion of the Court, said:

—

" It has been supposed, however (and I see that the

" supposition has received the sanction of one of my
" brethren for whom I entertain the highest respect),

" that the allegations in the complaint would, if proved,

" present a proper case for the interposition of this Court

" by way of injunction. Injunctions are never granted to

" prevent the perpetration or the continuance of a public

" wrong (not leading to the special injury of individuals)

" unless it constitutes a nuisance imminently dangerous

" to the public or some considerable portion of it. In the

" Attorney General v. The Utica Insurance Co. (2 John
" Ch. Rep. 378) Chancellor Kent decided that a court

" of equity had no jurisdiction of an offence against a

" public statute. He said very truly that the powers of

" injunction should be applied with the utmost caution.

;

' It is the strong arm of the Court, and to render this

" operation benign and useful, it must be exercised with

" great caution, and when necessity requires it. It is an

" extremely rare case and may be considered if it ever

" happened as an anomaly for a court of equity to inter-

fere at all, and much less preliminarily by injunction to

put down a public nuisance which did not violate

tin' private rights of property but only contravened
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' the general policy. In the Mayor v. Thorn (7 Paige,

'261) Chancellor Walworth said that a court of equity

' does not interfere to enforce the penal laws of the state

' by injunction unless the act sought to be restrained is

' a nuisance. * * * The statute in this case fur-

' nished an adequate remedy for the public wrong, and

' if it does not indemnify those who pursue any mechan-

' ical trade for the incidental injury which they as a

' class may sustain it is because human means cannot

' furnish a remedy for every injury, and it is better that

' some minute evils should go unredressed than that a class

' of remedies should be adopted which would be pro-

' ductive of more harm than benefit.

" Limits of the powers of injunction have been pre-

' scribed by the wise and good men who have presided in

' the courts of equity in this state and in the mother

' country, and I am not inclined to go beyond them."

The case of the Mayor of Hudson v. Thorn (7 Paige,

261) referred to by Justice Strong in the case cited last

supra, was one in which the Mayor of the City of Hudson

sought injunction to restrain the erection or construction

of a wooden frame building within the limits of said city

in violation of an ordinance of that city.

In Moore v. Brooklyn City R. R. Co. (108 N. Y. p. 98),

it was sought by complainant to compel the defendant to

maintain the terminus of its railroad at a given point

according to an act of the legislature, and to prevent it

from changing it from that point. The complainants

were the Commissioners of Highways of the City of

Brooklyn. The court below denied the relief and the
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Court of Appeals affirmed the judgment. It is said in

the opinion

—

" It is, we think, a conclusive answer in this case to the

" remedy by injunction that no public injury will result

" from the proposed act of the defendant. The threat-

" ened violation of a mere naked legal right, unaccompanied

" by special circumstances, is not a ground for injunction

" when, as in this case, legal remedies are adequate to

" redress any resulting injuries."

In McHenry v. Jewett (90 N. Y. p. 58), the plaintiff was

the owner of certain shares of railroad stock transferred

on the books of the company to the defendant as trustee

for a person to whom they had been pledged by the

plaintiff. Plaintiff sought to restrain the defendant from

voting the shares at a meeting of the stockholders.

Nisi priiis Court granted the preliminary injunction, from

which the defendant appealed. Chief Justice Andrews,

delivering the opinion of the Court, says:—
"It is claimed on the part of the plaintiff that within

" the general rule that a pledgee has no right to use any

" pledge, the defendant is not entitled to vote upon

" the shares, which, [it is insisted is a use of the

" shares in violation of this rule; on the other hand

" the defendant claimed that the voting power

" passed to the pledgee of corporate shares trans-

" ferred on the books of the corporation to the

" pledgee as incident to the pledge, and according to the

" presumed intention. Without considering this ques-

" tion but considering the plaintiff's claim, it does not fol-

" low that he is entitled to an injunction restraining the
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" defendant 'from voting on the shares. It is not suffi-

" cient to authorize the remedy by injunction, that a vio-

" lation of a naked legal right of property is threatened.

" There must be some special ground of jurisdiction, and

" where an injunction is the final relief sought, facts which

" entitle the plaintiff to this remedy, must be averred in

'•' the complaint and established on the hearing. The

" complaint in this case is bare of any facts authorizing

" final relief by injunction, neither injury to the property,

" inadequacy of the legal remedy, or any present or seri-

" ous emergency or danger of loss or other special ground

" of jurisdiction is shown by the complaint; and the com-

" plaint therefore does not show that the plaintiff is enti-

" tied to final relief by injunction."

In the village of Brockport (13 Abbot's New Cases,

p. 469), the Court refused to enjoin the construction of

certain wooden buildings within established fire limits

contrary to ordinance. After referring to the Mayor v.

Thorn (7 Paige, 261, supra) and other authorities, Justice

Rumsey, in delivering the opinion of the Court, says:

—

" With this array of*authorities against the claim of

" the plaintiff, I shall feel bound to vacate this injunction,

" unless there is something in the act for the.incorpora-

" tion of villages which gives to a court of equity, juris-

" diction to enforce such an ordinance. It is a well set-

" tied law in this country that when a statute describes

" the mode of enforcing an ordinance, no other mode can

" be pursued (Dillon Mun. Corp. 3d Ed., Sec. 410).

<( The statute in this case has prescribed that the trus-

" tees may impose for the enforcing of this ordinance a
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" To enforce an ordinance of this kind does not mean to

.' prevent its violation* but to recover the penalty or

" inflict the punishment imposed for disobedience, and so

" we have the word used in the text writers (Dillon Mun.

" Corp. Sec. 409-412)."

The Village of Waupim v. Moore (34 Wis. 450). An.

ordinance of Waupun Village prohibited the erection of

wooden buildings within fire limits, imposing a penalty

of fifty dollars for violation. The ordinance itself author-

ized suit in a court of equity for injunction to restrain viola-

tion. The complainants, the president and trustees,

brought such suit against the defendant Moore. The

injunction was denied on the grounds that no injury was

shown and that an ordinance could not confer equitable

powers upon a court in such cases.

The Court (Lyon, J.) says:

—

" The jurisdiction of courts of equity in proper cases,

" to restrain the erection or maintenance of a nuisance,

" public or private, is undoubted; but the defendant was

" not about to erect a nuisance; it is unlawful for him to

" erect the building in question; it is made so by the

" ordinance alone; without the ordinance, no one can suc-

" cessfully dispute his right to do so. The question is,

" therefore, will a court of equity enjoin an act which

" would otherwise be lawful, but which is made unlawful

" by a village ordinance or by law ?

"We find the principle stated in several very respect-

able authorities, that equity will not lend its aid to

" enforce by injunction the by-laws or ordinances of a
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" municipal corporation, restraining an act, unless the act

"
is shown to be a nuisance, per se. (High on Injunctions,

" Sec. 788; Mayor, etc., of Hudson v. Thorn, 7 Paige,

"261; Philips v. Allen, 44 Pa. St. 481; Eden on Injunc-

" tions, 160; Schuster v. Metropolitan Board of Health,

"49 Barb. 450; Grant on Corporation, 84; 78 Law

" Library, 94.) To hold that an injunction can properly

" issue in this case, would be to overturn all of the author-

" ities on the subject, and to interpolate into the law

" a new rule or principle of equity jurisprudence. This

" we have no right or authority to do. We may not

" make the law, but only declare it as we find it."

The Village of St, John v. McFarlan (33 Mich., p. 72).

This was another suit brought to restrain the violation of

ordinances establishing fire limits by the construction of

wooden buildings. This case goes further than any of

the other cases cited. It was claimed that if the relief

by injunction was refused there was no other adequate

remedy, as there was no penalty prescribed, a claim simi-

lar to the one made in the case at bar. It was distinctly

held that injunction would not apply unless the act com-

plained of was in itself a nuisance ; the act might be pro-

hibited and be in itself illegal, but this did not give equity

jurisdiction ;
something more was required. Referring to

the fact that there was no other remedy, the Court says:—

" This may be true under the ordinance set forth.

" That the legislature, however, can give the village

" power to establish fire limits and enforce obedience

" thereto was not denied, and could not well be. If a

" proper ordinance was framed with the appropriate

" penalty for all violations of its provisions, we think
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" that the remedy at law would be found adequate. The

" fact that the remedy was not adequate in this particu-

" lar case, on account of the ordinance not being suffi-

" ciently stringent in its provisions, cannot give this

" court jurisdiction to interfere."

Particular attention is invited to the case of the Health

Department of the City of New York v. Pardon (99 N. Y.

237). The action was brought by the plaintiff the Board

of Health to restrain the sale of adulterated teas made in

violation of laws prohibiting the sale of adulterated goods.

The General Term of the Superior Court of the City of

New York refused the injunction, and the Court of

Appeals affirmed the judgment. It was held by the

Court that although the teas sold were in fact adulter-

ated, it must appear that the teas were dangerous to

human life or detrimental to health, or unwholesome, or

the occasion of great public inconvenience, before an

injunction could issue. This case goes over the authori-

ties and holds that although it appeared that the teas

were somewhat adulterated, this was only one element

necessary to be established; it must also appear by clear,

incontrovertible evidence, to be a case of pressing necessity

and imminent danger of great and irreparable damage,

in order to warrant injunctive interference; "for if the

evidence be conflicting and the injury to the public

doubtful, that alone will constitute a ground for with-

holding this extraordinary interposition." The evidence

in that case was wholly expert evidence, and conflicting

at that, and the Court refused to disturb the findings of

the court below upon this question. This case has

another significance in view of the claim made by the
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the escape of certain light flocculent matter from the

hydraulic mines of respondent, into the navigable waters,

but denied to it any injurious effect. Under the case

last above cited, it is clear that this is simply a question

of fact, and if the fact is as alleged by the answer it is a

complete defense.

In the case of State ex rel Wood, Atterney -General v.

Schweickardt et al. (19 S. W. Rep., p. 47) the state,

through the Attorney-General, brought suit to restrain

the defendants from selling whiskey, wine, liquor, or any

kind of intoxicant refreshments in Forest Park, St. Louis,

and from carrying out the terms of the provisions of a

certain ordinance relative thereto. The Court held that

injunction would not lie, going thoroughly over the

authorities on this subject and concluded its opinion as

follows:

—

" If such a proceeding as this can be upheld either as

" to injunctive relief, or to obtaining a decree declaring

" null any ordinance which any one of the numerous cities

" of this state may enact, to open or to close some blind

" alley, or to arrest some vagrant, or to remove some

" dead animal, or to correct some foul odor, then the time

" of the Attorney-General and all his subordinates will

" be very largely occupied, and the different circuit

" courts will be speedily thronged with such causes."

It is impossible to read these cases without coming to

the conclusion, that the fact that an act has been made

criminal, or is prohibited by law, is wholly a false quantity

in determining the question whether it is restrainable by
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equity or not. If the act cannot be restrained without

prohibitory law, it cannot with it. The equity jurisdic-

tion depends upon other conditions; whether the act in

itself, without reference to interdiction by law, will

cause injury to property rights in a pecuniary- sense;

whether such injury is irreparable; whether it can be

avoided by the conduct of the complainants; whether

there can be an adequate remedy at law; and whether

some other remedy is prescribed by law; but the ques-

tion of injury, and of its nature, relates to property rights

in a pecuniary sense. If these conditions coincide and

coexist, and the injury is clearly established and the right

of the complainant and his injury are clearly established,

equity will interfere by injunction whether the act be

criminal or not, or prohibited or not. If they do not

exist, then equity will not grant relief by injunction,

whether the acts are prohibited or not. Usually a legis-

lative act prescribing an offence and prohibiting conduct,

does not attempt to confer injunctive powers upon the

courts for enforcement of such enactment. Some-

times, however, this is done, and in some instances courts

have declined to act under such authority.

In the case of the City of Janesville v. Carpenter, 77

Wisconsin, 288 (cited and quoted from at length b}r Mr.

Cross in his brief) such power was conferred upon the

Court and was rejected. Under the Act of July 2d, 1890

(26 U. S. Stats. 209) prohibiting conspiracies to obstruct

the United States mails, and the interstate commerce,

such powers were expressly conferred upon the several

circuit courts. In the opinion of the Court in In re D( bs,

supra, however, they declined to ground their decisions
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upon this act. At the close of the opinion the Court

says:

—

" We enter into no examination of the Act of July

" 2d, 1890, c. 647, 26 Stats. 209, upon which the Circuit

" Court relied mainly to sustain its jurisdiction. It must

" not be understood from this that we dissent from the

" conclusions of that Court in reference to the scope of

" the Act, but simply that we prefer to rest our judg-

" ment on the broader ground which has been discussed

" in this opinion, believing it of importance that the prin-

" ciples underlying it should be fully stated and affirmed."

The power of equity to restrain obstruction to naviga-

tion existed long prior to the passage of the Caminetti Act.

As shown by the briefs in this case on both sides, it has

been exercised. No provision of the Caminetti Act pur-

ported to or had the effect to disturb, or in any way

change, the equitable jurisdiction of the Courts; so that

the allegations of the bill to the effect that a debris com-

mission had been appointed and organized, that the Cami-

netti Act had been passed and gone into effect, that it

required the respondent, if it desired to mine by the

hydraulic process in the district referred to, to file a certain

petition and to make, execute and deliver a certain deed

of surrender, and prohibiting it from mining unless it

complied with such requirements, are wholly immaterial

averments, so far as they relate to the relief demanded,

and are subject as such to be stricken from the bill upon

the motion of the respondents.

To say: " It is true that equity will not interpose to

restrain a criminal act where some right of property or
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ment; it is true, but it is not half the truth. Equity will

not interpose unless ther& is a threat of irreparable injury

to property and there is not other adequate relief. There

are many rights of property, and rights of control of

property not thus protected; as for instance in ejectment,

of which the essence is the right to the possession and

control of property, equity does not grant relief, -pendente

lite, or permanent. There are comparatively few cases

involving rights of property and control of property in

which equity interposes by injunction. While it has

been held that the navigable waters of the country, both

foreign and internal, may be regarded as property in such

sense as to meet the rule now contended for, and to war-

rant a court of equity in enjoining injury to navigation

(Gilman v. Philadelphia, 3 Wall. 713-724), not a single

case can be found in which such relief was granted, where

there was not a direct overt act and threat of obstruction

to navigation. The most diligent search has not enabled

us to find such a case. In every instance in which this

form of remedy has been resorted to, it has been against

some act, which in itself directly interfered with naviga-

tion, such as the construction of wharves, piers, bridges,

dams, etc., etc. Not one single instance has been cited

by the counsel for complainant in which injunction was

sought to restrain injury to navigation, where the ques-

tion was not left open for the determination by the Court,

whether the act complained of did or did not contribute

to the injury of navigation. On the contrary, the

authorities are uniformly the other way (Qimter v.

Geary, 1 CaL 466; Middleton v. Franklin, 2 Cal. 241;
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Blank v. KlumpJce, 29 Cal. 156; People v. Davidson, 30

Cal. 319).

In the New York case, in which the Court refused to

enjoin the sale of adulterated teas (Health Department v.

Pardon, 99 N. Y. 237), the question of injury and dam-

age was held to be the subject of inquiry as a vital issue

in the case.

In the Debs case (158 U. S. 564), supra, the Court

discussed this question. The acts complained of, among

others, were direct interference with interstate com-

merce, and the power of equity to restrain obstruction of

this kind to such commerce. As has been seen, such

injunctive power was upheld in that case, upon the grounds

that the interference was with property rights under

charge and protection of the government, to which the

acts complained of contributed direct injury. If it had

been established at the trial in that case, or it had been

admitted to be true, that no act of the petitioner Debs,

set forth by the bill, upon which the injunction in that

case was founded, committed any injury, or in any way

contributed to the obstruction of the United States mails,

or interstate commerce, is it possible to believe that the

Court in that case would have sustained the injunction ?

In the case at bar, the denials and allegations of the

answer are to be taken as true for present purposes, and

the truth so stated is :

—

That the respondent is mining in the State of California,

in the district drained by the Sacramento River, and that

its operations are by the hydraulic process.

That he has omitted to file a petition for a permit to so

mine with the California Debris Commission, or to sur-



86

render or transfer to the United States, by deed or other-

wise, his right to carry on and regulate his hydraulic

mining operations. " —

That by said mining operations and such omission he has

neither committed, or threatened, any injury or obstruc-

tion to commerce or to navigation of any of the naviga-

ble waters of said state, or of the nation.

CONCLUSION.

In conclusion, we contend, that the scheme presented

by the Caminetti Act is one offered to the hydraulic

miner for his acceptance, and if accepted, has the

effect of relieving him from responsibility or liabil-

ity to the United States for any injury or obstruc-

tion to commerce or the navigable waters, so long

as the Act is complied with; just as a bridge or other

obstruction to navigation is, because so authorized, a law-

ful structure, however much it may interfere with public

right of navigation (State v. Wheeling & B. Bridge Co.,

18 How. 421; Silliman v. Bridge Co., 2d Wall. 403;

Georgetown v. Canal Co., 12 Pet. 97; II. & S. J. R. Co.

v. M. R. P. Co., 125 U. S. 260); that to compel by man-

datory laws the hydraulic miner to petition the govern-

ment for permission to enjoy the right of ownership of

his own property (Sec. 9) and to surrender to the United

States his right to regulate the manner of such enjoyment

(Sec. 10), and of pursuing an innocent and legitimate

business, simply because he carries it on in a certain

prescribed district, and his property happens to be situ-

ated in that district, would bean unconstitutional exer-

cise of power by the general government, and the Court
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ought not to give such meaning and intent to any statute,

but on the contrary should construe it so that the act

may harmonize with constitutional requirements.

We have also shown that by the very terms of the Act,

hydraulic mining without injury to navigation is not

declared to be unlawful, and is not prohibited by the Act;

but if it were otherwise, and the acts of the respondent

complained of are unlawful, nevertheless the Court can-

not grant relief, in the form of injunction, because there

is an entire absence of irreparable or other injur}7 to com-

merce or the navigable waters of the state, or United

States, and because a court of equity will not interpose

to restrain the commission of any act merely because it is

illegal or prohibited by law.

We respectfully submit that the judgment of the

Circuit Court should be reversed.

C. W. CROSS,

Solicitor for Appellant.
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STATEMENT OF THE CASE.

This in an action in equity brought in the court below

by appellee, the United States, to restrain appellant, The
North Bluomfield Gravel Mining Company (a corpora-

tion), from mining on the headwaters of the Yuba river

by the hydraulic process until it shall have complied with

the provisions of the act of March 1, 1893 (27 U. S. Stats.

at Large, 507), commonly called the "Caminetti Act,"

hereinafter referred to. As appellant's counsel in his

brief fails to observe the same care in setting forth the

bill that he observed in stating the answer, the Court's



attention is respectfully directed in this regard to the

transcript of record (pp. 1-9).

It may be here further observed, in passing, that al-

though a demurrer, exceptions, and motion to strike out

were originally interposed to the answer, and* are painted

in the transcript, as stated by appellant's counsel (Brief,

p. 8), it was subsequently agreed between the parties that

this form of objection to the answer should be considered

withdrawn, and the case submitted to the Court below

upon bill and answer only, in accordance with equity

practice,

Grettier et al. v. Wright et al, 75 Fed. Hep. 742;

and it was so understood by the Circuit Court in rendering

its opinion.

United States v. North Bloomjield Gravel Min.

Co., 81 Fed. Rep. 243, 244, 247.

POINTS AND AUTHOKITIES.

Briefly slated, appellant practically contends here, as

it did in lite Court below:

(I.) That uvder the provisions of the a<-t in question

the mining company has the option whether or not to sub-

mit to the jurisdiction of the California Debris Ccomnis-

stover, created l>i/ that act. and obtain the permit to mine by

the hydraulic, process there provided for: otherwise the act

is unconstitutional.
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(2.) That where the impairment by appellant, actual or

threatened, of the navigability of the public streams ad.

m.ittedly used by it is not judicially susceptible of proof,

an action for an injunction will not lie to restrain it from

carrying on its hydraulic mining and the consequent use of

these streams. In other ivords, in the case at bar the govern-

ment is remediless.

While appellant ostensibly disclaims any attack upon

the constitutionality of the act under which the bill in

equity in this case was brought, for the obvious reason

that such act was passed partly in aid of the hydraulic

miners in the State of California, and relieves them as

far as possible and consistent with the rights of others

from the unfortunate situation in which they were plac-

ed, because of the injurious character of their business

upon the property and rights of others situated farther

down the streams—in other words, because of the miners'

apparent inability to observe the axiom, "Sic utere tuo ut

non alienum laedas,"—nevertheless it covertly attempts

to accomplish the same purpose by contending for a

forced and unnatural interpretation of the language of

section 9 of the act, which, it is submitted, is wholly at

variance with and does violence to its obvious meaning,

and is inconsistent with its phraseology and the intention

of Congress in enacting it. To use the counsel's own lan-

guage in stating his position in this respect it is averred

(Brief, p, 21):

"We do not contend, nor have we contended,

that the act is unconstitutional, but we do insist



that the construction contended for by complain-

ant's ( -tiunsel would render the act both uaconsti-

tntional and against natural right."

And again he says (Brief, p. 59):

"If the contention, however, of complainant's

counsel is correct, that the present act is man-

datory in its requiremenite upon hydraulic miners,

then it is certain that Congress has made an un-

constitutional invasion upon the right of this State

to regulate its own affairs, and has even gone fur-

ther than the State itself could go under its own

constitution. * * * " (Brief, p. 60.) "If this sec-

tion is mandatory, it is thoroughly unconstitu-

tional."

I.

A Statute is to be Construed to Effect the Purpose In-

tended.

It is a cardinal rule of construction that the purpose of

the legislature and the objects aimed at are to be consid-

ered, and if i lie language nsed is susceptible of more than

one construction, b is to receive that which will effectu-

ate such object and purpose rather than tend to defeat it.

-It is t iie spirit and purpose of a statute which

are to be regarded in its Interpretation.; and if

these find fair expression in tie- statute, it should

be so const inc. I as bo carry out the legislative in-



tent, even although such construction is contrary

to the literal meaning of sonic provisions of the

statute."

People v. Lacombe, 99 N. Y. 43.

"It is a cardinal rule of construction thaf a stat-

ute must be construed with reference to the ob-

jects intended to be accomplished by it."

People v. Dana, 22 Cal. 11.

See also Sherman v. Buick, 32 Cal. 241.

Helm v. Chapman, 66 Cal. 291.

"In the construction of a statute, the intention

of the legislature must govern, and this must be

ascertained not from a particular section, but from

the whole statute."

Smith v. Randall, 6 Cal. 48.

It was said by Mr. Chief Justice Fuller:

"Nothing is better settled that that statutes

should receive a sensible construction, such as will

effectuate the legislative intention, and, if possi-

ble, so as to avoid an unjust or an absurd conclu-

sion."

Law Ow Bew v. United States, 144 U. S. 59.

Baid Mr. Justice Brewer:

"Again, another guide to the meaning of a stat-

ute is found in the evil which it is designed to rem-



edy; and for this the C/>urt properly looks at con-

temporaneous events, the situation as it existed,

and as it was pressed upon the intention of the

legislative body."

Holy Trinity Church v. Vnited States, 143 U. S.

463.

Said Mr. Justice Davis:

"In construing an act of Congress, we are not at

liberty to recur to the views of individual members

iu debate, nor to consider the motives which influ-

enced them to vote for or against its passage. The

act itself speaks the will of Congress and this is

to be ascertained from the language used. But

Courts, in construing a statute, may with propri-

ety recur to the history of the times when it was

passed; and this is frequently necessary, in order

to ascertain the reason as well as the meaning of

the particular provisions in it."

United States v. Union Pacific R. R. Co., 91 U. S.

79.

Tases to this effect might be cited without number, in-

cluding several recent federal decisions rendered in this

Circuit: but this seems hardly necessary.
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H.

History of the Times.

Iu order to assist us in arriving at a proper construc-

tion of the act under consideration, let us glance for a

moment at the history of the times when this measure

was passed and the conditions under which Congress thus

acted. It is best stated in the language of the learned

Circuit Judge who delivered the opinion in the Court be-

low (81 Fed. Kep. at pp. 248, 249):

"Long-continued mining by this (the hydraulic

mining) process, in the territory drained by the riv-

ers mentioned (in the bill), had resulted in deposit-

ing in them and upon much of the adjacent land

vast quantities of debris, thereby, to a great extent,

impeding the navigation of the waters, and render-

ing valueless large quantities of otherwise fertile

lands. This unfortunate condition of affairs neces-

sarily gave rise to many and bitter contests in the

courts between the conflicting interests. Some of

the suits were brought in this court and many of

them in the courts of the State, resulting, ultiinatr-

ly, wherever it was shown that such hydraulic

mining was causing injury to the public streams or

waters, or to others* lands, in perpetually enjoin-

ing such mining. One of such suits was brought

against the present defendant in this court to en-
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join it from working by the hydraulic process the

same mining ground* it is now operating. That suit

resulted in a decree enjoining the defendant from

so working its mining ground; but the decree con-

tained a provision to the effect that if, in the

future, the defendant corporation should show to

the Court that it had constructed impounding res-

ervoirs which would successfully impound its min-

ing debris, the decree might be modified so ais to

permit the operation of the mine. That case was

tried and decided by Judge Sawyer, and is reported

in 18 Fed. Rep. 753, under the title of Woodruff v.

Mining Co. Some time after the making of the

decree the defendant established a system of im-

pounding Works, and commenced again its mining

operations. That action on the part of the de-

fendant resulted in a suit brought in this court by

the United States against the defendant, to obtain

an injunction prohibiting it from continuing its hy-

draulic mining operations. After a trial of that

case, in which much testimony was introduced (53

Fed. Rep. 625), this Court (Judge Gilbert presid-

ing) found that by the construction and use of its

impounding works the defendant prevented the es-

cape of any debris from its mine into the navigable

waters of the rivers mentioned that would tend to

impair or injure their navigability, and therefore

denied the injunction prayed for. In neither of
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cess regarded, in and of itself, as unlawful. That

it is not unlawful, but highly useful and com-

mendable when properly conducted, and without

injury to the property or rights of others, hardly

needs judicial decision. In

Yuba Co. v. Cloke, 79 Cal. 239, 243, 21 Pac.

Rep. 740, 741,

the Supreme Court of California said:

'It seems to us it must be conceded that the busi-

ness of hydraulic mining is not within itself unlaw-

ful or necessarily injurious to others. The unlaw-

ful nature of the business results from the manner

in which it is carried on, aud the neglect of parties

engaged therein to properly care for the debris re-

sulting therefrom, whereby it is allowed to follow

the stream, and eventually cause injury to prop-

erty situated below.'

"Nobody wanted gold mining by the hydraulic

process stopped so long as it could be prosecuted

without injury to th.e navigable waters, or to the

property or rights of others. And so an effort was

made by the parties most directly interested—the

miners and agriculturists—to induce Congress to

legislate upon the subject, which effort resulted

in the passage of the act of March 1, 1893."

It is thus apparent that this measure was intended for

the benefit of both the farmer and the miner. The farmer
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was to be protected by having hydraulic mining abso-

lutely prohibited in the territory mentioned in the act,

except under the supervision of a body of skilled experts,

the Ifcebris Commission; and the miner was to be pro-

tected in having a proper and scientific determination

made as to whether, and if so under what conditions and

circumstances, he could mine with safety.

The act is entitled "An Act to create the California

Debris Commission and regulate hydraulic mining in the

State of California"; and in setting forth its scope and

character Ave are further tempted, for clearness of ex-

pression, to again quote from the opinion of the Learned

Circuit Judge, first calling the Court's attention especi-

ally to sections 3, 9, and 10 of the aot, providing as fol-

lows:

"Sec. 3. That the jurisdiction of said commis-

sion, in so far as tie.- same affects mining carried

on by the hydraulic process, shall extend to all

such mining in the territory drained by the Sacra-

mento and San Joaquin river systems in the State

of California. Hydraulic mining, as defined in

section eight hereof, directly or indirectly injuring

the navigability of said river systems, carried on

in said territory other than as permitted under the

provisions of this act, is hereby prohibited and de-

clared unlawful.
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"Sec. 9. That the individual proprietor or pro-

prietors, or, in case of a corporation, its manager or

agent appointed for that purpose, owning mining

ground in the territory in the State of California

mentioned in section three hereof, which it is de-

sired to work by the hydraulic process, must file

with said commission a verified petition, setting

forth such facts as will comply wth law and the

rules prescribed by said commission.

"Sec. 10. That said petition shall be accom-

panied by an instrument duly executed and ac-

knowledged, as required by the law of the said

State, whereby the owner or owners of such mine

or mines surrender to the United States the right

and privilege to regulate by law, as provided in

this act, or any law that may hereafter be enacted,

or by such rules and regulations as may be pre-

scribed by virtue thereof, the manner and method

in which the debris resulting from the working of

said mine or mines shall be restrained, and what

amount shall be produced therefrom; it being un-
w

derstood that the surrender aforesaid shall not be

construed as in any way affecting the right of such

owner or owners to operate said mine or mines bv

any other process or method now in use in said

State; provided, that they shall not interfere with

the navigability of the aforesaid rivers."

Said the Court below (pp. 249-251):
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"As enacted* after creating the California De-

bris Commission, and providing for the appoint-

ment of its members, and for the filling of vacan-

cies occurring therein, and for the exercise of the
j

powers conferred upon it, under the direction of

the secretary of war and the supervision of the

chief of engineers, and authorizing the commission

to adopt rules and regulations not inconsistent

with law. to govern its deliberations and proced-

ure, the act declared the jurisdiction of the com-

mission, in so far as the same affects mining car-

ried on by the hydraulic process, to extend to all

such mining in the territory drained by the Sacra-

mento and San Joaquin river systems in the State

of California. It declared for the purposes of the

act, 'hydraulic mining' and 'mining by the hy-

draulic process' to have the meaning and applica-

tion given to those terms in the State of California.

That meaning is sufficiently sel out in the bill in

the present case. The act prohibited and declared

unlawful such hydraulic mining 'directly or in

directly injuring the navigability of said river sys-

tems, carried on in said territory, other than as

permitted under' its provisions. (Sections 3, 22.)

But this was by no moans the extent of the act or

of its prohibition, lis very purpose was to pro-

vide a means by which such mining could be car-

ried on in the territory mimed without injuring the
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navigability of the said river system®, directly or

indirectly. Recognizing the great damage that had

been done to the navigable waters mentioned by

hydraulic mining in the past, it created a commis-

sion of skilled officers to exercise the powers con-

ferred upon it under the direction of the secretary

of war and the supervision of the chief of engineers

of the army, and by section 4 of the act made it the

duty of the commission to mature and adopt, from

examinations and surveys already made, and from

such additional examinations and surveys as the

commission should deem necessary, such plan or

plans

'As will improve the navigability of all the

rivers comprising said systems, deepen their chan-

nels, and protect their banks. Such plan or plans

shall be matured with a view of making the same

effective as against the encroachment of and dam-

age from debris resulting from mining opera-

tions, natural erosion, or other causes, with

a view of restoring, as near as practica-

ble and the necessities of commerce and nav-

igation demand, the navigability of said rivers

to the condition existing in eighteen hundred and

sixty, and permitting mining by the hydraulic

process, as the term is understood in said state,

to be carried on, provided the same can be accom-

plished without injury to the navigability of said

rivers or the lands adjacent thereto.'

"By section 5 of the act it is made the duty of the

commission to

—

'Further examine, survey, and determine the

utility and practicability, for the purposes herein-
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after indicated, of storage sites in the tributaries

of said livers and in the respective branches of

said tributaries, or in the plains, basins, sloughs,

and tule and swamp lands adjacent to or along the

course of said rivers, for the storage of debris or

water or as settling reservoirs, with the object of

using the same by either or all of these methods

to aid in the improvement and protection of said

navigable rivers by preventing deposits therein of

debris resulting from mining operations, natural

erosion, or other causes, or for affording relief

thereto in flood times, and providing sufficient

water to maintain scouring force therein in the

summer season; and in connection therewith to

investigate such hydraulic and other mines as are

now or may have been worked by methods in-

tended to restrain the debris and material moved

in operating such mines by impounding dams, set-

tling reservoirs, or otherwise, and in general to

make such study of and researches in the hydraulic

mining industry as science, experience, and engin-

eering skill may suggest ;is practicable and useful

in devising a method or methods wherebv such

mining may be carried on a.s aforesaid.'

"Sections !> and 10 of the act arc as fellows:##»#•#*»
"Subsequent sections provide for a joint ]>etition

by the owners of several mining claims so situated
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as to require a common dumping ground or re-

straining works, and for proceedings of the com-

mission thereon, including the provision contained

in section 14, that upon tine completion of such

works as may be authorized and required by order

of the commission

—

'If found in every respect to meet the require-

ments of the s<aid order and said approved plans

and specifications, permission shall thereupon be

granted to the owner or owner* of such mine or

mines to commence mining operations, subject to

the conditions of said order and the provisions of

this act.'

"Section 15 is as follows:

'Sec. 15. That no permission granted to a mine

owner or owners under this act shall take effect, so

far as regards the working of a mine, until all im-

pounding dams or other restraining works, if

any are prescribed-by the order granting such per-

mission have been completed, amd until the im-

pounding dams, or other restraining works, or set-

tling reservoirs provided by said commission have

reached such a stage as, in the opinion of said

commission, it is safe to use the same; provided,

however that if said commission shall be of the

opinion that the restraining and other works al-

ready constructed at the mine or mines shall be

sufficient to protect the navigable rivers of said
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systems and the work of said commission, then the

owners or owners of usrh mine or mines may be

permitted to commence operations.'

"And by section 17 it is declared:

'That at no time shall any more debris be per-

mitted to be washed away from any hydraulic-

mine or mines situated on the tributaries of said

rivers and the respective branches of each, worked
under the provisions of this act than can be im-

pounded within the restraining works erected.' "

There is therefore presented in this act a complete,

comprehensive scheme, whereby hydraulic mining is

the territory drained by the Sacramento and San Joaquin
river systems may, under certain conditions and limita-

tions, be prosecuted, otherwise prohibited.

III.

The Act of March 1, 18JKJ, is Within the Commercial
Powers of Cougress.

See Sectioii 8 of Article I oj the Constitution of

the United States, and decisions hereinafter re-

ferred to.

( I .) Congress under its commercial powers, ran control the

navigable n-ahrs of the Sacramento river system and tribu-

tary streams, though situated entirely within the boundaries

of the Stub- oj California, as the ocean is their outlet.
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§ Am. and Eng. Ency. of Law, vol. 3, page 702,

and note,

"The (commercial) power of Congress is restrict-

ed to such waiters as can be employed in commerce

between a State and foreign nations, or some other

State. * * * "

River and Harbor Act of September 19, 1890,

(hereinafter referred to).

Gilman v. Philadelphia, 3 Wallace, 713.

The Daniel Ball v. United States, 10 Wallace,

557.

Gardwell v. American River Bridge Co., 113

U. S. 205.

Etcanaba & Michigan Transportation Co. v.

Chicago, 107 U. S. 678.

(2.) This control by Congress over the navigable wat-

ers of the United States is absolute, and, in its exercise,

Congress can arbitrarily determine what is and what is not

an injury to such waters, or an obstruction to commerce

upon them

Said the Supreme Court of the United States in

South Carolina v. Georgia, 93 U. S. 4:

"That the power to regulate interstate commerce

and commerce with foreign nations, conferred

upon Congress by the constitution, extends to the

control of navigable rivers between States, rivers

that are accessible from other States, at least to
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the extent of improving their navigability, has

not been questioned during the argument, nor

could it be with any show of reason.''

We may here remark, parenthetically, that the rivers

used by the appellant company to carry off some of its

debris, ais admitted in the answer, are the objects of im-

provement by the complainant.

See the River and Harbor Acts of 1890 for

1894 and 1896, hereinafter referred to.

The Court said further:

"The power to regulate commerce, conferred by

the constitution upon Congress, is that which pre-

viously existed in the States. As was said in

Oilman v. Philadelphia, 3 Wall. 7^4:

'Commerce includes navigation. The power to reg-

ulate commerce comprehends the control for that

purpose, and, to t lie extent necessary, of all the

navigable rivers of the United States which are

accessible from a State* other than that in which

they lie. For this purpose they are tJie public prop-

erty of the nation [the italics throughout are ours],

ami subject to all the requisite legislation by Con-

gress. This necessarily includes the power to

keep these open ;iml free from ;iny obstructions to

their navigation interposed by the state or

otherwise; to remove snch obstructions where

they exist; and to provide, by such sane-
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tions as they may deem proper against the

occurrences of the evil, anid for the punishment of

the offenders. For these purposes Congress pos-

sesses all the powers which existed in the States

before the adoption of the National constitution,

and which have always existed in the Parliament

of England.' Such has uniformly been the con-

struction given in that clause of the constitution

which confers upon Congress the power to regu-

late commerce.

(3). The exercise, of this power by Congress, through its

duly appointed agents, is not the subject of judicial investi-

gation.

Miller v. Mayor etc. ofNew York, 109~U. S. 385.

In this case an act of Congress made the approval of

the plans of the New York and Brooklyn bridge, and the

consequent lawfulness of that structure, depend upon the

determination of the secretary of war as to

"Whether the bridge, when built, would con-

form to the prescribed conditions of the act 'not to

obstruct, impair, or injuriously modify the naviga-

tion of the (East) river.
1

* * * * But, until the

secretary approved the plan and location and noti-

fied the company of the same in writing, the bridge

should not be built or commenced."

So, here, the question of the effect of proposed hydraul-

ic miming upon certain streams is left by Congress to the

determination and judgment of a board of experts, the
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(California Debris Commission. Until they signify their

approval by granting a permit to so mine, thisi industry,

as far as it uses these streams, is inhibited by the act of

(Congress under consideration. Although in the New

York case the complainant alleged injury, while, in the

ease at bar, the appellant denies it, the principle is

the same and the rules of law enunciated in the former

case are, we respectfully submit, equally applicable to

the latter.

Said the Supreme Court:

"The erection of the bridge at the elevation pro-

poised was authorized by the action of both the

State and federal governments. It would, there-

fore, when completed, be a lawful structure. If,

as now completed, it obstructs in any respect, the

navigation of the river, it does so merely to an ex-

lent permitted by the Otlty authorities which amid

act upon tin subject. And the injury, then appre-

hended and alleged by the plaintiff ami now sus-

tained, is only such as is common to all ]>ersons en-

gaged in commerce on the river and doing busin-

ness on its hanks, .and therefore, not the subject of

jndiein! cognizance. * * * *

"It is contended by the plaintiff, with much ear-

nestness, that the approval by the secretary of war

of the plan and location of the bridge was not con-

clusive as to its character and effect orpon the navi-

gation of the river, and that it was still open to
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him to show that, if constructed as proposed, it

would be an obstruction to such navigation, as

fully as though such approval had not been had.

It is argued that Congress could not give any such

effect to the action of the secretary, it being judi-

cial in its character. There is in this position a

misapprehension of the purport of the act. By
submitting ttw matter to the secretary, Congress

did not abdicate any of its authority to determine

what should or should not be deemed an obstruc-

tion to the navigation of the river. It simply de-

clared that, upon a certain fact being established,

the bridge should be deemed a lawful structure,

and employed the secretary <>f war as an agent to

ascertain that fact. Having power to regulate com-

merce with forei9n nations and among the several States,

and navigation being a branch of that commerce, it has

the control of all navigable rivers between the States or

connecting with the oceait, so as to preserve and protect

their fre" navigation. Its power, therefore, to deter-

mine what shall not be deemed, so far as that commerce

is concerned, an obstruction, is necessarily paramount and

conclusive. It may, in direct terms, declare absolutely, or

on conditions, that a bridge of a particular height shall

not be deemed such an obstruction: and, in the latter

case makes its declaration take effect when those

conditions are complied with. The act in ques-

tion requiring the approval of the secretary

before the construction of the bridge was

permitted, was not essentially different from a

great mass of legislation directing certain meas-

ures to bo taken ujxm the happening of particular

contingencies or the ascertainment of particular in-
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formation. The execution of a vast number of

measures authorized by Congress, and carried out

under the direction of heads of departments,

would be defeated if such were not jthe case. The

efficiency of an act, as a declaration of legislative

will, must, of course, come from Congress, but the

ascertainment of the contingency upon which the

act shall take effect may be left to such agencies as

it may designate.

S. C. v. Geo., 93M U. S. 13."

Says Mr. Cooley, in his work on

Constitutional Limitations, pages 7i22, 723, and

732,

"It is not doubted that Congress has the pmver

to go beyond the general regulations of commence,

which it is accustomed to establish, and to descend

to the most minute directions, if it should be

deemed advisable."

Briefly speaking, this power of Congress is of two

kinds:

I first) Where (he regulations governing commerce

are national) in their character and uniform in their oper-

ation, it is exclusive.

(Second) Where the regulations to ho prescribed are

local and limited in their nature, the States <an legislate

until ( ongress acts.
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Said the Court, speaking through Mr. Justice Field, in

the case of .'

The Gloucester Ferry Co. v. Penn., 114 U. S.

215,

which was an action brought by the State of Pennsylva-

nia to collect a tax upon the- capital stock of the ferry

company, ;m interstate concern,

"While with reference to some of them which

are local and limited in their nature or sphere of

operation, the States may prescribe regulations

until Congress intervenes and assumes control of

them, yet, where they are national in their charac-

ter, and require uniformity of regulation, affecting

alike all the States, the power of Congress is exclu-

sive.'"

And just prior to this quotation the learned Justice

said

:

,

"It matters not that the transportation is made

in ferry-boats which pass between the States every

hour of the day. The means of transportation of

persons and freight between the States does not

change the character of the business as one of

commerce, nor does the time within which the dis-

tance between the States may be traversed. Com-

merce among the States consists of intercourse and

traffic between their citiaem> and includes the

transportation of persons and property, and the

navigation of public waters.for that purpose as
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well as the purchase, sale, and exchange of commo-

dities. The power to regulate that commerce as

well as commerce with foreign nations, vested in

Congress, is the power to prescribe the rules by

which shall be governed—that is, the conditions

upon which it shall be conducted; to determine

when it shall be free, and when subject to, duties

or other exactions. The power also embraces

within its control all the instrumentalities by

which that commerce may be carried on, and the

means by which it may be aided and encouraged.

The subjects, therefore, upon which the power may

be exerted are of infinite variety."

This case is further commended to the attention of the

Court, For the reasoning of the learned Justice who decid-

ed it, in the course of which he illustrates some of the

minute particulars to which Congress has descended

under the power which the constitution has conferred

upon it.

Sec further the case of

Mobile County v. Kimball, 12 Otto, 691,

which was an action brought by a contractor to collect

flu- residue of souk- bonds issued under an act of the

legislature of Alabama for the improvement of Mobile

harbor, where the same learned Justice said:

"The objection (hot the law of the state, in au-

thorizing the improvement of tie' harbor of Mobile,

trendies upon the commercial power of Congress,

assumes an exclusion of State authority from all
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subjects in relation to which that power may be

exercised, not warranted by the adjudications of

this Court, notwithstanding the strong expressions

used by some of its Judges. That power is indeed

without limitations. It authorizes Congress to pre-

scribe the conditions upon which commerce in all

its forms shall be conducted between our citizens

and the citizens or subjects of other countries, and

between the citizens of several Sttates,and to adopt

measures to promote its growth and to insure its

safety. And as commerce embraces navigation, the

improvement of harbors and bays along our coast,

and of navigable rivers within the States connect-

ing with them, falls within the power. The sub-

jects, indeed, upon which Congress can act under

this power are of infinite variety, requiring for

their successful management different plans or

modes of treatment. Some of them are national

in their character, and admit and require uniform-

ity of regulation, affecting alike ail the States;

others are local, or are mere aids to commerce 1

, and

can only be properly regulated 'by provisions

adapted to their special circumstances and locali-

ties. Of the former class may be mentioned all

that portion of commerce with foreign countries

or between the States, which consists in the trans-

portation, purchase, sale, and exchange of com-

modities. Here there can of necessity be only one

system or plan of regulations, and that Congress

alone can prescribe. Its nonaction in such cases

with respect to any particular commodity or mode

of transportation is a declaration of its purpose
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that the eoniiuea-ee in that commodity or by that

means of transportation shall be free. There

would otherwise be no security against conflicting

regulations of different States, each discriminat-

ing in favor of its own products and citizens*, and

against the products and citizens of other States.

And it is a matter of public history that the object

of vesting in Congress the power to regulate com-

merce with foreign nations and among the States

was to insure uniformity of regulation against con-

flicting and discriminating State legislation.

"Of the class of subjects local in their nature, or

intended as mere aids to commerce, which are best

provided for by special regulations, may be men

tioned harbor pilotage, buoys, and beacons to

guide mariners to the proper channel in which to

direct their vessels. * * * *

"The uniformity of commercial regulations

which the grant t<> Congress was designed to se-

cure against conflicting State provisions, was

necessarily intended only for rases where such uni-

formity is practicable. Where, from its nature or

sphere of its operation, the subject is local and lim-

ited, special regulations aidaipted to the immediate

locality could only have been contemplated.

State action upon such subjects can constitute no

interference with the commercial power of Con-

gress, for when thai acts the Btate authority is su-

perseded. Imiction of Congress upon these sub-

jects of ;i local nature or operation, unlike its In

action upon matters affecting all the states and

requiring uniformity of regulation, is not bo be
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taken as a declaration that nothing shall be done
with respect to them, but is rather to be deemed
a declaration that for the time being and until it

spes tit to act, they may be regulated by State au-

thority.

"The improvement of harbors, bays, and naviga-

ble rivers within the States falls within this last

category of cases. The control of Congress over

them is to insure freedom in their navigation, so

far as that is essential to the exercise of its com-
mercial power. Such freedom is not encroached

upon by the removal of obstructions to their navi-

gability or by other legitimate improvement. The
States have as full control over their purely inter-

nal commerce as Congress lias over commerce
among the several States and with foreign nations;

and to promote the growth of fchiart interna] com-'

merce and insure its safety they have an undoubt-
ed right to remove obstructions from tfieir harbors

and rivers, deepen their channels and improve
them generally, if they do not impair their free

navigation as permitted under the laws of the

United States, or defeat any system for the im-

provement of their navigation provided by the

general government. Legislation of the States Pop

the purposes anrl within the limits mentioned do
not infringe upon the commercial power of Con-

gress; and so we hold that the act of the State of

Alabama of February 16, 1867, to provide for the

'improvement of the river, bay and harbor of Mo-
bile,' is not invalid."
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been alleged or could be proven; the appellant is only

using them.

Our answer is:

(a) The act in question makes no distinction in this

regard and is not susceptible of any, as far ;is this ease is

concerned, in the construction that we claim should be

given to it.

(/>) As we have heretofore stated, it is for Congress,

and not the courts, to decide whether and what, use of the

streams is or is licet an injury.

We have seen in the case of the

Gloucester Ferry Company v. Perm., supra*

that Congress can regulate a ferryboat which plies on the

navigable waters. We shall shortly sec that it can reg-

ii late the Heating of logs on its waters, can prescribe the

methods by which those logs can be allowed to float, and

by what < lass of person's they shall he cared for while

floating: and we respectfully submit, that by the same

course of reasoning and with equal propriety, and as

completely within its commercial powers, Congress can

regulate the "light and flocculenl matter," which the ap-

pellant company puts into the navigable streams, especi-

ally where the government seeks t<> improve them, for

they all equally involve the use of these streams.

The question of the constituti >nalit\ of the

River and Harhor Act, approved s,j>tember

19, 1890, 26 Stat, at Large, p, 264,
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as raised in the case of

United States v. City of Moline, 82 Fed. Rep.
592.

here a criminal information was prosecuted by the gov-

ernment against the city of Moline, under section 5 of

\e Raver and Harbor Act of September 19, 1890, supra,

m- maintaining across Rock river, a public navigable

aterway over which Congress had assumed jurisdiction

v improving it, a bridge which the secretary of war, un-

-r the act referred to, had pronounced to be an unrel-
iable obstruction to navigation, and had notified the

unicipal authorities to alter in certain particulars.

tiis the city neglected and refused to do, and moved to

uish the information for the reasons, inter alio:

"Second, that the bridge in question was law-
fully authorized by the Legislature of Illinois, is

the lawful property of the city of Moline, and can-

not be taken or injured by the government of the
United States without just compensation; third,

that the proceedings of the secretary of war giv-

ing rise to this information are in pursuance of a

statute unconstitutional and therefore void."

3b in the case at bar appellant attempts to justify its po-

ion by alleging that the business of hydraulic mining is

wrful and recognized as such by the laws of the State of

lifornia and in many decisions of Court; and further

at any proceedings to compel it to observe the Oanii-

tti Act, which is analogous to the River and Harbor
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Act, supra, are illegal,* because that Act creating the De-

bris Commission and prescribing their powers and du-

ties is unconstitutional if it means what it says. \aA us

see how the District Judge for the Northern District of

Illinois disposes of these contentions:

"The constitution confers upon Congress the

exclusive right to regulate interstate commerce.

A waterway like Rock river, emptying into the

Mississippi river, though lying wholly within the

State of Illinois, is, if navigable, one of the high-

ways of interstate commerce. It lead's, with its

connections, from points within Illinois to points

in other States, and is thus a part of the waterway

which, as an entirety, interconnects cities in many

States, and carries the commerce of many States.

Any obstruction to such a waterway, in the face of

a mandate of Congress that the river shall be us-

ed as one of its interstate waterways, is open to

removal by the proper authority of the United

States government.

" r
Hie fact that the State may have authorized the

structure is of no avail from the moment that

the government of the United States determines to

employ the river as such an interstate highnay.

"Has Congress indicated such a purpose? The

act of isss provides tor the location of a canal

from the Illinois river, ;it or nenr the town of Hen

m'pin, to the Mississippi river, at or near the mouth

of Kock river, to be so feel wide ail the water line,

and to have a depth of not less than srv.n fo<*t of
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water, with lucks, feeders, etc., and that the secre-

tary of war .shall cause to be made and submitted
to Congress detailed plans and estimates for such
construction. In pursuance of this act the canal
was, by the secretary of war, duly located, and de-

tailed plans and estimates for its construction sub-

mitted, which plans and estimates included the
use of Rock river, averred by the information to be
navigable, from a point five or six miles below the
bridge in question to a point Ave or six miles

laibove. Following this action of the war depart-

ment, the Congress of 1889-90 passed an act

authorizing tine secretary of war to construct

the canal upon the plans and specifications

submitted, with power to make certain altera-

tions in respect of . the locks and feeders,

'and with the necessary powers of eminent
domain. Following this, the Congress of 1891-92

made appropriations for the construction of

such canal, and the acquirement of right of

way; and every Congress since has continued such

appropriations. These acts clearly indicate a de-

fined purpose upon the part of Congress, as far

back, at least, as 1889 or 1890, to use Rock river

for a distance of several miles above and below
the bridge in question as a part of the proposed

waterway. As a navigable waterway of the Uni-

ted States, (longress had at any time the right to

enter upon its improvement; and the plans adopt-

ed by Congress in effect adopt the river, for the

distance pointed out, as a part of the proposed

waterway. The acts of Congress, read in connec-
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tion with the plans and specifications of the war
department upon which the acts proceed, look to

a navigable waterway from the Illinois river to

the Mississippi, and utilize towards that end so

much of the Rock river—a stream admittedly

navigable—as seems best adapted to that purpose.

The improvement, therefore, is, in effect, an im-

provement in the navigability of the river. The
effect of all these acts is that Congress has taken

into its jurisdiction, as one of the navigable

waters of the United States, that portion of Bock
river where this bridge is located, intending there-

by to make it a part of the proposed waterway

from the Illinois river to the Mississippi river.

From the moment of such a declaration, the pow-

er of Congress over the portion of the river desig-

nated is supreme. Any obstruction, however, author-

ized by the State law, must yield to this superior author-

ity. * * *

"But it is contended that the proceedings of the

secretary of war under the fourth section of the

act of September 19, 1S90, are invalid, because such

section is unconstitutional. The section provides

that, whenever the secretary of war shall have

good reason to believe that any bridge now con-

structed over any navigable waterway of the

I'nited States is an unreasonable obstruction to

i lie free navigation of such waters on account of

insufticient height, widtli of span, OT otherwise, it

shall he his duty, tirst giving the parties reason

able opportunity to be hoard, to give nolice to the

person owning or controlling such bridge so to
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alter the same as to render navigation under it

free, easy, and unobstructed, and in giving such
notice to specify the changes required to be made,
and prescribe a reasonable time in which to make
them. If, at the end of such time, the alteratior
has not been made, the district attorney for the
proper district is empowered to bring the crimi-

nal proceeding here instituted. * * *

"Now, if Congress can constitutionally author-
ize any of its executive officers to deal with a case
like this, whereby the obstructions may be remov-
ed, and the water way opened up, without having
first passed an act specifically applicable to the
given obstruction, these proceedings ought to be
maintained. It will be observed that the power
claimed in this instance is not to either authorize
the building of a bridge, or ordering its construc-
tion, thereby drawing with it the decision of what
streams Congress either takes or surrenders jur
isdiction over. The power claimed is, in effect, an
incident only to the execution of the larger pur-

pose of Congress respecting Rock river, and ad-

ministrative of that purpose. It is one of the es-

sential administrative acts towards carrying out
the special acts of Congress, to the effect that
through this river, at this point, there shall be a

waterway having capacity for vessels of at least

280 tons burden. The bridge, during the time of

its present construction, is an effectual obstruc-

tion to such waterway. If Congress can, by

special act, constitutionally endow the, arm of
the secretary of tvar with power to remove
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everything that lies in or across that river ob-

structive of the proposed waterway, why may it

not grant such power, with equal efficacy, by a gen-

eral act applying to all cases os they arise f

Whether the act conferring the power be special

or general, the war department becomes siniplv

the arm (hat carries out tbe legislative will, ft is

true that this involves decision of the, department,

but the department can in no instance be effective

and at the same time an insensate and unjudgmg

executive instrument. In administrative under-

takings of this character the directions cannot be

so oompletely- foredrawn by Congress that there

will be left no questions to the administrative

mind to decide. The test of the legality of the

delegation of power is, not that the administrator

must himself decide questions as they arise, but,

are the questions thus presented essentially judicial t

"in this rase, two questions alum arise: First.—
Is the bridge an obstruct, on, to navigation

t

The first question is purely administrative, and is

one that Congress <au certainly delegate to the secre-

tary of war. A thousand questions ot equa]

moment to (die panics interested, ami of equal dif-

ficulty, are necessarily delegated to the greal de-

partments of the government every month. In

the very nature of things, Congress cannot dis-

pose ot them, a government of the size of this,

operated upon sndi a conception, would be clog-

ged immediately. * * * * 1 hold, therefore, that

the ait, so far as it is applicable to I he case in

band, is constitutional ami valid, ami the motion

to quash will be overruled."
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So in the case at bar Congress lias unequivocally de-

clared that it has assumed complete jurisdiction over
the streams used by appellant by passing the Eiver and
Harbor Appropriation Acts of 1890, 1894 and 1896,

supra.

At page 451 of the first of these acts is found an appro-
priation of #30,000 for the improvement of the Sacramen-
to and Feather rivers. At pages 453-455 are found provi-
sions forbidding the throwing of a great many enumerat-
ed kinds of refuse into the navigable waters of the United
States, and prescribing a punishment of fine or imprison-
ment for so doing; and power is given to the secretary of
war to absolutely determine what contemplated improve-
ments or structures in or over these waters are or are not
obstructions to said waters. The second act also carried
appropriations (p. 358) for- the continued improvement of
the Sacramento, Feather, and Yuba rivers; and in the
act of June 3, 1896, at page 232, Congress has continued
to assume control over these streams by providing that a

board of engineers should survey them, and report upon
a feasible plan for their further improvement.

In the case of

Newport and Cincinnati Bridge Co. v. United
States, 15 Otto, 470

the facts, in brief, were that the bridge company, under
authority from the legislatures of the States of Kentucky
•"id Ohio, and with the assent of Congress, commenced to
build a bridge across the Ohio river. Subsequently, and
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before its completion. Congress passed an act providing

for changes in the plans and structure of the bridge, and

providing further, that if the company was damaged by

this act, compelling it to make these alterations, it could

recover therefor against the United States, in the Cir-

cuit Court of the United States for the Southern District

of Ohio. The changes were made as directed by the stat-

ute; and in pursuance thereof suit was brought in the

proper Uircuif Court, which dismissed the bill. The

bridge company appealed, and Chief Justice Waite deliv-

ered the opinion of the Supreme Court, saying in part:

"But the power of Congress in respect to legisla-

tion for the preservation of interstate commerce is

just as free from State interference as any other

subject within the sphere of its legislative authori-

ty. The action of Congress is supreme, and over-

rides all thai the States may do. When, therefore.

Congress in a proper may declares a bridge across a

navigable fiver of the United States to be an vnlawjul

structure, no legislation of a State can make it lawful.

Those who act on State authority alone

necessarily assume all the risks of Legitimate

congressional interference. In tlie present case,

both I lie Ohio ;ind Kentucky divisional companies

were, by express provisions in their respective

charters, subjected to this paramount! controlling

power. The consolidated company was, there-

fore. proMbiited from obstruefeinig navigation more

ih;in the laws of the United States authorised, and

was required to build its bridge in ;iceord;ince with
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the provisions of the act of 1862, or any other law

that Congress might thereafter pass on the sub-

ject. Hence the joint resolution of 1869 became,

by the operation of both congressional and State

enactments, the law on which the rights of the

company depend. It was the paramount license

for the erection and maintenance of the bridge;

and the company, by accepting its provisions, be-

came subject to all the limitations and reserva-

tions of power which Congress saw fit to impose.

''.From this we conclude that the withdrawal by Con-

gress of its assent to the maintenance of the bridge

when properly made, is for all the purposes of this

case, equivalent to a positive enactment that from the

time of such withdrawal the further maintenance of the

bridge shall be unlawful, notwithstanding the legislation

of the several States upon the subject. If modifications

are directed, assent is, in legal effect, withdrawn,

unless the required changes are made.

" It is contended, however, that under the terms of the

reservation, the assent of Congress could not be with-

drawn until it had been in some way judicially ascer-

tained that the bridge, as authorized, either did, in fact,

or would, if built, substantially and materially obstruct

free navigation. Such, we think, is not the fair mean-

ing of the language employed. In the case of the

Wheeling Bridf/e, 13 Howard, 519,.

it was judicially settled in this court that a bridge

as constructed did illegally interfere with naviga-

tion; but, when afterwards Congress, in the exer-

cise of its constitutional authority to regulate com-
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merce, legalized the* structure by legislative enact-

ment, the Oourt held in

Wheeling Bridge, 18 How. 421 (59 U. S. 435)

that this act of legislative power removed the ob-

jection to the further continuance of the bridge,

because, in the opinion of the legislative depart-

ment of the government, the obstruction which

had been erected was no more than those interest-

ed in navigation should submit to for the general

good. Tt is to be observed that the question now

under consideration is not whether the bridge com-

pany has failed to comply with the requirements

of the joint resolution, but whether those require-

ments are all that the due protection of free navi-

gation demands. The first is, undoubtedly, a

proper subject for judicial inquiry, but the lasf, as

we think, belongs to the legislature. Congress, which

alone exercises the legislative power of the government,

is the constitutional protector of foreign and interstate

commerce. Its supervision of this subject is con-

tinuing in its nature, and all grants of special

privileges, affecting so important a branch of

governmental power, ought certainly to be strictly

construed. Nothing will be presumed to have

been surrendered unless it was manifestly BO

intended. Every doubt shall he resolved in

favor of the government. As Congress can

exercise legislative power only, all its reserva-

tions of power connected wit 1 1 grants thai are

made must necessarily ho legislative tn their char

Meter. Tn the present rase the reservation is of

power <o withdraw the assent which was given
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and to direct the necessary modifications and alter-

ations. This was to be done in case the free navi-

gation of the liver should at any time be substan-

tially and materially obstructed under the author-

ity which wais granted. It was originally a proper

subject of legislative inquiry whether the joint res-

olution made sufficient provision for the protec-

tion of commerce. There is nothing to indicate

that any different inquiry was to be instituted to

determine whether the assent that had been given

should be withdrawn, and as the withdrawal in-

volved an act legislative in its character, the nec-

essary presumption is that the necessary inquiry

on which it was so predicated would be legislative

also. No provision is made for instituting proceedings

to have the question determined judicially; and even if

the courU should determine that the bridge did substan-

tially and materially obstruct navigation, Congress could

not be compelled, to withdraw its assent to the further con-

tinuance of the structure This is evident from the

Wheeling Bridge case (supra), where, as has been

seen, congressional assent to a substantial obstruc-

tion was recognized as sufficient to prevent the

execution of a decree of this Court requiring the

abatement of what, but for this assent, would

have been, in the judgment of the Court, a public

nuisance. The withdrawal of assent, therefore, has

been left to depend on the judgment of Congress in the

exercise of its legislative discretion. For this purpose

Congress must make its own inquiries and determine

for itself whether the obstruction that has been author-

ized is so material and so substantial as to justify, un-

der all the circumstances of the case, an exercise of the
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power which was reserved as a condition of the original

grant made."

Mr. Justice Field, in his dissenting opinion, sums up

the decision of a majority of the Court in the following

language:

" This Court, thus in effect, decides that the power of

Congress over all structures crossing the navigable

streams is absolute; and that it can change or remove

them at its pleasure without regard to their effect upon

the free navigation of the streams and without com-

pensation to the owners."

The case of

Pennsylvania v. Wheeling and Belmont Bridge Co.,

18 Howard, 421,

involved a bridge which the Court had declared to be an

obstruction and which Congress had a few months there-

after legalized, the Court saying:

"The regulation of commerce includes inter-

course and navigation, and, of course, the power to

determine what shall or shall not be deemed in

judgment of law an obstruction of navigation; and

that power, as we have seen, lias been exer-

cised consistent with the continuance of the

bridge"; and, further, ''now whether i< is a future

existing or continuing obstruction depends upon

tin- question whether or not it interferes with the

right of navigation, if in the meantime, since the

decree, tins right has been modified by the compe-
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teut authority so that the bridge is no longer an

unlawful obstruction, it is quite plain the decree of

the Court cannot be enforced."

See further,

The Daniel Ball v. The United States, supra.

Cardwell v. American River Bridge Co., supra.

Willamette Iron Bridge Co. v. Hatch, 125 U. S. 1.

In the case of

The United States v. Rum River etc. Boom Co., 3

Fed. Rep. 548,,

the Court restrained the running of logs over the falls of

St. Anthony, where damage was threatened to the gov-

ernment improvements there; and in the cases of

Craig v. Kline, 65 Pa. St. 399; 3 Am. Rep. 636,

and

Harrigan v. Connecticut River Lumber Co., 129

Mass. 580; 37 Am. Kep. 387,

the Courts held that State statutes prescribing con-

ditions under which the Susquehanna, Lehigh, and Con-

necticut rivers could be used in the floating of logs, were

constitutional, Agnew, J., saying in the former:

"It is a difficult problem now to define the bonn-

diaries of State and Federal powers. The doctrine

;>f the rights of States pushed to excels culminated

in Civil War. The rebound caused by the success

of the federal arms threatens a consolidation

equally serious. In this condition the landmarks

of the constitution, as planted by Chief Justice

Marshall and his associates on the solid Ground of
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reason and a due regard to tbe rights of tlie States

amd of the Union, constitute the only safe guides

of decision. The power of Pennsylvania to legis-

late upon the navigation of the river Susquehanna,

which is the question in this casein solves a federal

power exceedingly intimate in its relations to the

subjects of State sovereignty. The power to 'regu-

late commerce with foreign nations and among the

States, and with the Indian tribes, cannot stop,'

(says Marshall, C. J.) 'at the external boundary line

of each State, but may be introduced into the inte-

rior. It comprehends navigation within the limits

of every State in the Union, so far as that naviga-

tion may be in any manner connected with com-

merce, cither foreign or interstate, and may there-

fore pass the jurisdictional lines of the States, and

act upon the very waters to which State legisla-

tion applies.'

Gibbons v. Ogdeii, '•> Wheat, 1.

"But while thins asserting th< greal extent of the

federal power, the opinion concedes to the Stale

an -immense mass of legislation which embraces

everything within the territory of a state not sur-

rendered to the general government, all of which

, : ,n be most advantageously exercised by the

States themselves. 1 nspeet ion laws, quarantine

laws, health laws of every description* as well as

laws regulating the internal commerce of 8 State,

and those which reaped turnpike mads, ferries,

etc., are ri.mpHent parts of this mass.' These, and

others not enumerated, constitute police powers.
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such as are exercised in the passage of laws to pro-

mote the peace, safety, good order, health, and the

interests of the State, and are protected by the 9th

and 10th Articles of the Amendments to the Con-

stitution of the United States. 'The powers re-

served to the States' (says the 45th number of the

Federalist) 'will extend to all the objects which in

the ordinary course of affairs concern the lives, lib-

erties, anil property of the people, and the internal

older, improvement, and prosperity of the State.'

Or, as said by McLean, J., 'all powers which prop-

erly appertain to sovereignty, which have not been

delegated to the federal government, belong to the

States and the people.'

New Orleans v. United States, 10 Pet. 737.

And see Wilson v. Blackbird Creek Marsh Co., 2 Id.

245.

License Cases, 5 How. 582, 583, 592.

"But though this large field of State power is

conceded, a difficulty arises sometimes in relation

to its subjects, when^they become the objects of the

exercise of the federal power also. Thus says Mr.

Story, in his work on the Constitution: 'A State

may use the same means to effectuate an acknowl-

edged power in .itself which Congress may apply

for another purpose. Congress itself may make
that a regulation of commerce which a State may
employ as a guard for its internal policy, or to pre-

serve the public health or peace, or to promote its

peculiar interests.' An illustration will be found

in the case of

Wilson v. Blackbird Creek Marsh Co., 2 Pet. 245,
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in which the authority of a law of Delaware was

questioned. The plea slated the creek to be a nav-

igable highway, in which tide ebbed and flowed,

and the argument insisted that the law of the

State conflicted with the power to regulate com-

merce. But its validity was sustained, on the

ground that the erection of the dam was neces-

sary for the benefit of the citizens of Delaware, and

not opposed to any law of Congress, none haying

been passed to regulate such streams; and in the

expressive language of Chief Justice Marshall, it

was not repugnant to the power to regulate com-

merce in its dormant state. This distinction in

regard to the exercise of the power by Congress,

is important as coming from tne distinguished

author of the opinion in Gibbons v. Ocjdm, some-

times quoted to carry the power of Congress fur-

ther than it was intended by him to advance it

—

to the extent, indeed, of holding that a State can-

not exercise its power over a subj - 1 within the

power to regulate commerce, whether Congress

has legislated on the same subject or not. This

opinion is not sustained by the case cited Prom -

Peters, or later authorities, and i- strongly com-

bated by Chief Justice Tuny in

Tlie f.irrnsr C(1898, ft How. 578, $t seij
,

who refers to that case and others to show thai it

was noi the opinion of Chief Justice Id irshall thai

tip' mere grant of a power to the general govern

ineni is to be construed as an absolute prohibition

to the exercise of any state power over the subject

..f it. Tin- question may be consul- red as now set-
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tied in conformity to the opinion of Thief Justice

Taney, by the case of

Cooky v. The Board of Wardens of Philadelphia,

12 How. 318,

which holds the grant of the power to regulate

commerce is not exclusive, but that the question

in each case depends on the character of the sub-

ject, some requiring it to be treated as exclusive

and others not bo. Opinion of Curtis, J.

But, without standing on what some may re-

gard as debatable ground, it seems to be clear that

when a State exercises her own sovereign power
in a matter involving the interests of her citizens,

though it may touch upon a subject within the

field of the power to regulate commerce, it is not

for that reason invalid if it conflicts with no law
Congress has passed upon the same subject. Thus,

pilot laws, though regarded as directly affecting

a subject of commerce have been held to be valid."

Cooley v. Board of Wardens, 12 How. 299;

Pacific Steamship Co. v. Joliffe. 2 Wall. (U. S.) 450.

In the case of

Texarkana and Fort S. By. Co v. Parsons, 74 Fed.

Rep. 408,

a railroad bridge crossing Red river was held to be

an obstruction, merely because the plans thereof

were not submitted to the secretary of war, in ac-

cordance with the statute, and it had not been

constructed precisely in accordance with the ex-

plicit requirements of Congress. The Court's at-
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tention is also called to the opinion of the attorney

general, rendered in the very ease under considera-

tion, which is as follows:

"Department of Justice,

"Washington, 1). Q, Sept. 24, 1894.

"The Secretary of War -Sir- I have the Lono. t«

acknowledge the receipt of the letter of the acting-

secretary of war inquiring whether or not the

North Bloomfield Gravel Mining Company, of Cal-

ifornia, falls within the jurisdiction of the Califor-

nia Debris Commission, under the act of Congress,

approved March 1, 1893, and entitled 'An act to

create the California Debris Commission, and regu-

late hydraulic mining in the State of California';

and inquiring also, whether, in view of the fact

that the said mining company has never made ap-

plication to the said commission for license to op-

erate, as required by the tonus of said act, the com

mission has 'authority to enter upon the premises

for the purpose of inspecting or supervising the

operation of the mine, or performing any of the

duties devolved by the said act upon the commis-

sion in respect thereto; and if it has that author

ity, and is forbidden by the said company to enter

upon its premises for thai purpose, by what means

can the commission enforce its said authority?

"In reply I beg leave to state that in my opinion

there is no reason why the company mentioned

should not come equally with anv other company

or individual engaged in hvdraulic mining within
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the jurisdiction and under the authority of the

commission. The claim of the company, that un-

der the decision of the Circuit Court of the United

States far the Northern District of California, in

the case of the United States v. the sanie company

(53 Fed. Rep. 625, dated October 5, 1892), the de-

fendant was removed beyond the provision and

operation of the law creating the commission, I

deem utterly untenable. At the time of the

trial and decision of the case mentioned, that law

was not in existence, consequently it could not

have been construed or the extent of its operation

defined by the Court. Moreover, the decision re-

ferred to was only to the effect that an injunction

to restrain hydraulic mining by the defendant

should be denied for the reason that there was not

sufficient showing of damage to the navigability

of public waters, lint, whatever might have been

the status of that company prior to the enactment

of the debris law. that law has become operative

upon it as well as upon all others conducting the

business of hydraulic mining; and this company, if

engaged in such hydraulic mining, and without

license, is doing so in violation of law, for it is pro-

vided by section nine (9) of said act (27 Stat. p. 508):

'That the individual proprietor, or proprietors, or

in the case of a corporation, its manager or agent

appointed for that purpose, owning mining ground

in the territory in the State of California mentioned

in section 3 hereof, which it is desired to Avork by

the hydraulic process, must tile with said commis-

sion a verified petition setting forth such facts as
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will comply with few and the rules prescribed by

said commission.'

"The right of the commission to enter upon the

lands of the company where such mining is being,

or is supposed to be, unlawfully conducted, seems

entirely clear, under the provisions of section 5 of

said act. This section, after directing that the com-

mission shall make examinations and surveys to

determine the practicability, utility, etc., of the

storage sires for debris, reservoirs, etc., to aid in

the improvement and protection of the rivers with-

in its jurisdiction, and to that end, preventing,

amongst other matters, deposits of debris, result-

ing from mining operations declares that the com-

mission shall * * * 'investigate such hydraulic

and other mines as now are, or may have been,

worked by methods intended to restrain the debris

and material moved iu operating such mines, by

impounding dams, settling reservoirs, or other-

wise, and in general to make such study of and

researches in the hydraulic mining industry as

sound experience and engineering skill may sug-

gest as practicable and useful in devising a method

or methods whereby such mining may be carried on

as aforesaid.'

"By section 1<» of said act it is provided 'That

^;iid commission, or n committee therefrom, or offi-

cer of said corps assigned to duty under its orders,

shall, whenever deemed Decessary, visit said tor-

rit'iry :ind all mines operated under the provisions

of this ait.' * * * By section 22 <>f this act, hy-

draulic mining contrary t«» the provisions of the
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act, to the injury, direct or indirect, of navigable
waters, is made a misdemeanor, punished by fine

and imprisonment; while by section 5 the power
to investigate mines is given in relation to those

that 'are now or may have beer*' worked. I think

that the law intended thus to give to the commis-
sion ample means for ascertaining the method of

conduct of the mining industry, with a view to the

protection of the navigable waters concerned, and
the punishment of violators of the law, and that

such means necessarily include the right to enter
upon and inspect premises even at the present
time.

"I am unable to find in the act in question any
provision for the enforcement of the right of the

commission to enter upon lands for the examina-
tion of mines; and in the absence of such express
provision, am of the opinion that the preferable
course would be the filing of a bill in equity, alleg-

ing ramongst other and usual matters) that the
company is conducting hydraulic mining, without
license and without application for license, and,
as believed, to the injury of navigation of the
streams; that the commission desire to investigate

concerning the method of mining, construction of

reservoirs, etc., and to that end have attempted to

enter upon the land, but have been denied admit-
tance; the prayer of the bill to be for an injunc-
tion to prevent the defendants from preventing the
entry of the commission, and for injunction re-

straining the defendants from mining during the
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time the commission is excluded from it, and pend-

ing the investigation.

"Respectfully,

"RICHARD OLNEY,
"Attorney General."

We believe the reasoning of the Court in the cases

which we have quoted and cited amply sustains the fore-

going opinion of the attorney general, and establishes our

contention that Congress had constitutional authority to

pass the act in question, and to prohibit to certain indus-

tries, except under certain conditions, even the use of the

navigable waters of the United States, especially where

such use does eventually tend to> work injury to them.

Mining cannot be carried on by the hydraulic process in

(lie territory drained by the Sacramento or San Joaquin

river systems without the ultimate use of either of these

rivers and some of their navigable tributary streams, for

n territory drained by a stream, in the souse of this stat-

ute, has such stream as the nutlet for its waters, such as

are employed in hydraulic mining: and Congress has. in

effect, declared thai such use is an injury to them, except

it he exercised under certain conditions. The question

of any present ostensible injury susceptible of proof to a

Court's satisfaction, as distinguished from the use of tin'

navigable waters, cuts no figure in the const rud ion of

the act. in our belief, except in its criminal features. By

the passage of the Caininetti Act, Congress has virtually

declared tha.1 the hydraulic mining carried on by the
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North Bloonifield Company is injurious and creates an

obstruction to the streams so used, except when certain

Limitations and conditions aire observed. Appellant's

counsel admits (Brief, p. 27),

"That Congress can control commerce and navi-

gation on the navigable portions of the Sacramento

river and its tributaries * * * Congress also has

power to prevent the obstruction of navigable

streams, or interference with interstate or foreigu

commerce." ~ ~
ft

. ~
jj«^ jusyz^ SO— j <C~~p ^~£2> •- ^-^^^ c

Therefore, as we have seen that Congress has the power

to determine this fact, either by itself or its duly author-

ized officers or agents, it necessarily follows that no ob-

jection to the constitutionality of the act can have any

force. A decision in favor of our contention upon this

branch of the case clears the way for an ultimate decision

in appellee's favor.

IV.

The Act in Question is Mandtitory and not Merely

Permissive.

Failing, as it must, in showing that there are any con-

stitutional objections to the act under consideration, ap-

pellant next seeks to take away all of its life and force by

contending for a construction of section 9 that would, if
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established, make the law of no value whatever for ac-

complishing the objects that Congress had in view in

passing it. Counsel would have the Court, believe that the

act was passed, not by way of a compromise between the

conflicting farming and mining interests, which the his-

tory of the times tells us was the motive for its enact-

ment, but was intended to act wholly in the latter's be-

half. He says the hydraulic miner has the option wheth-

er or not to comply with sections f) and 10 of the Act; in

other words, that the term "must" in the former section

should be construed as if "may" had been employed.

It is a familiar rule of statutory construction that when

a power for public j.urjwst* is conferred, a < hity arises to

execute that power. As was said in the early case of

Rex and Reghia v. Barlow, 2 Salk. 609,

"Where a statute directs the doing of a thing for

the sake of justice or the public good, the word

'may' is the same as the word 'shall'; thus, 23 Hen.

VI says the Sheriff may take hail; this is construed

he shall, foi- he is compellable to do so. (Cacthow,

293.)"

In other words, where a duty is enjoined urn public

right is given or involved, the word "may" is frequently

construed to mean "must" <>r "shall"; otherwise the right

would be defeated. But, as the Supreme Courl <>f the

I niled States said, in the rase of

Minor et al, v. The Mechanic*' Bank of Alexan-

dria, 1 Peters, 47:
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"The argument of the defendants is that 'may'

in this section means -must'; and reliance is placed

upon a well-known rule in the construction of pub-

lic statutes where the word 'may' is often con-

strued as imperative. Without question, such a

construction is proper in all cases where the Leg-

islature mean to impose a positive and absolute

duty, and not merely to give a discretionary pow-

er. But no general rule can be laid down upon

this subject further than that exposition ought to

be adopted in this, as in other cases, which carries

into effect the true intent and object of the Legis-

lature in the enactment. The ordinary meaning

of the language must be presumed to be intended,

unless it would manifestly defeat the object of the

provisions."

See, further,

Mason et al. v. Fear<on, 9 How. 247.

Adriance v. Supervisors etc., 12 How. Pr. 224.

Neuburgh Turnpike Co. v. Miller, 5 Johns. Ch.

101.

Hagudoru v. Raux, 72 N. Y. 583.

But the converse of the rule we have stated, i. e., that

"must" is here equivalent to "may," and is directory or

permissive only, not mandatory, is not true, and finds no

rapport in any adjudged cases. To say that a thing may

be done is to say that it may not be done at all, and heme

there is little use of saying anything about it except in

these cast-s where privileges are conferred. The Act be-

fore the Court imposes a duty upon the miner of a hydraul-
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ji petition. To say that be may do these things is to de-

feat the purpose of the act. To say that a hydraulic

miner may mine without complying with its provisions

is to make it a nullity. He must either file his application

and obtain a permit or cease mining.

The authorities cited by appellant do not sustain his

contention, and we believe that no case can be found

holding that where rights are involved, as in the pres-

ent instance, "must'' is to be construed as "may." Such

a construction would nullify the act.

We have examined all except one of the cases cited

by the learned counsel for appellant to sustain his con-

tention that the word "must" in section of the act

should be here construed as " may." and none of them bear

out his theory. In the case of

Spears v. The Mayor etc., 72 N. Y. 442,

the Court considered that the section of the law there

under examination containing the term "must" was sim-

ply, and only intended as, a codification of a former law,

giving the <\»nrt discretion in allowing a litigant to file a

Supplemental pleading, and therefore should be so con :

strned, although the word "may" had been changed to

"muet."

In the easel of

Wuliarr v Feefa/,6J How. Pr. 226, affirmed without

opinion in 88 N. Y. 646,

i he ( "oni-t of Common Pleas of New York City considered

the term "must" was more imperative than •'shall"; ami
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in holding that as a fanner statute in pari materia had

been considered merely directory by former decisions,

in order to follow its former rulings upon the old law,

the substitution of "must" for ''shall" in that instance

was unimportant, said:

"As verbal alterations occur frequently in the

new code without apparent reason, the change in

question loses much of its significance."

In

Merrill v. Shaw, 5 Minn. 113,

the Court held that "must" should not be considered to

be an absolute and inflexible mandate upon the Court"

because the context there showed plainly that it was not

intended to be so interpreted.

The case of

Fowler v. Perkins, 77 111. 271,

offers no consolation to appellant, and in

Wheeler v. Chicago, 24 111. 105,

the Court said:

"The word 'shall' may be held to be merely di-

rectory, where no advantage is lost, when no right

is destroyed, when no benefit is sacrificed, either

to the public or* to any indi victual by giving it that

construction; but if any right to any one depends

upon giving the word an imperative construction, the

presumption is that the ivord was used in reference to

such right <>r benefit. But where no right or benefit

to anyone depends upon the imperative use of the

word it may be held to be directory merely."
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Th right of tlie Unitetl States, iu the cases at bar, de-

pends upon giving the word "must" in section 9 of the

Caminetti Act an imperative construction.

The case of

R. R Co. v. Hecht, 95 U. S. 168-170,

involved the interpretation of the term "shall" in a State

statute prescribing a method of service of summons upon

a corporation, where subsequent legislation provided

other means of such service. The Supreme Court held

that, in view of such subsequent legislation upon the

same subject and because of the rule of law that "as to

remedies, * * ^legislative power of change may be ex-

ercised when it does not affect injuriously rights which

have been secured," the term "shaill" in the old law

should be considered as reading "may," in order to give

I he subsequent act force and effect.

Is it not. more rational to hold that the Saxon word

"must" is ordinarily used in Ihe statute to place be-

yond doubt or cavil what is intended? It is more im-

perative than "shall," and has not yet been twisted like

the words "may" and "shall" into meaning something

else.

Eaton v. Alger, 57 Barb. (N. Y.) 179-190.

Webster defines ihe "must" thus:

"1. To he obliged; to he necessitated; express

ing either physical or moral necessity; as a man
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must eat for nourishment; we must submit to the

laws. 2. To be morally required; to be necessary or

essential to a certain quality, character, end, or

result; as he must reconsider the matter; he must

have been insane."

V.

The Question of Damage to the Navigable Streams, Under

the Act in Question, is not for the Courts to Deter-

mine.

Appellant next contends that unless damage to the

navigable streams can be judicially proven, a Court of

equity cannot enjoin the Company from using them.

It says, in effect: Prove that the navigable waters

are being damaged by us before you are entitled to an in-

junction restraining us from using them! Manifestly, if

it were shown that a hundred hydraulic mines were each

pouring "flocculent matter" into a stream, it would be

well nigh impossible to single out any of them ais appre-

ciably damaging it. We contend the use of the stream in

the manner admitted by the answer, is of itself an injury

in the eye of the law, whether it perceptibly or impercep-

tibly- damages it. Appellant qualifies its denial of dam-

age by admitting use. This, we contend, is an admission

of injury; and counsel for appellant forgets that the Su-

preme Court of the United States has said in

South Carolina v. Georgia, supra,

that for the purpose of regulating commerce the navigable

streams are the public property of the nation. Anything
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that affects the streams affects commerce upon them and

the Government's right of property in them. Even if an

act be a criminal offense, still if it invades property

rights, the act may be enjoined.

Many of the authorities cited by appellant's counsel

upon this branch of the case are found in High on Injunc-

tions, and in the hist edition are found some which they

did not cite, bearing on their contention.

But Mr. High, in citiug these cases states the rule cor-

rectly, and says:

"The subject matter of the jurisdiction of equity

being the protection of private property and of civ-

il rights, Courts of equity will not interpose for the

punishment or prevention of merely criminal or

immoral acts unconnected with violations of pri-

vate rights. Equity has no jurisdiction to restrain

the commission of crimes, or to enforce moral obli-

gations, and the performance of moral duties, nor

will it interfere for the prevention of an illegal act

merely because it is illegal, and in the absence of

any injury to property rights, it will not lend its

aid by injunction to restrain the violation of public

i r pei al statutes, or the commission of immoral

and illegal acts."

High on Injunctions, 3 Ed., p. 19, Sec. 20.

Hut it must be evident that the authorities cited by the

counsel for defendant! have no application to fahecase

before the Court. It is not Bought t<> restrain an iin-
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moral act «>r an offense, merely, but an act injurious to

the rights of the appellee, and which appellant has no

moral <>r legal right to exercise.

Mr. I'omeroy states the rule:

"In determining whether an injunction will be

issued to protect any right of property, to enforce

any obligation, or to prevent any wrong, there is

one fundamental principle of the utmost impor-

tance, which furnishes the answer to amy ques-

tion, the solution to any difficulties which may
arise. This principle is both affirmative and neg-

ative, and the affirmative aspect of it should never

be lost sight of, any more than the negative side.

The general principle may be stated as follows:

Whenever a right exists or is created by con-

tract, by the ownership of property, or otherwise,

cognizable by law, a violation of that right will

be prohibited, unless there are other considera-

tions of policy or expediency which forbid a

resort to this prohibitive remedy. The restrain-

ing power of equity extends, therefore, through

the irhole range of rights and duties which are

recognized by law, and would be applied to every

case of intended violation, mere it not for certain

reasons of expediency and policy which control

and limit its exercise. The jurisdiction of equity

to prevent the cominiission of wrongs, however, is

modified and restricted by considerations of ex-

pediency and of convenience which confine its

application to those cases in which the legal rem-

edy is not full and adequate. Equity will not in-
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terfere to restrain the breach of a contract, or the

commission of a tort, or the violation of any right,

when the legal remedy of compensatory damages

would be complete and adequate. The incomplete-

ness and inadequacy of the legal remedy is the

criterion which, under the settled doctrine, deter-

mines the right to the equitable remedy of injunc-

tion."

3 Pomeroy's Eq. Jur., Sec. 1338.

Here, of course, damages would not be an adequate

remedy, and as appellee's rights are violated, it is en-

titled to an injunction. This principle is illustrated in

many cases.

Riparian proprietors of a private stream arc entitled

to use and enjoy the stream without diminution or al-

teration, and will be protected by injunction from vio-

lation of their right.

Brown v. Ashley, 16 Nev. 31 l.

Society v. Low, -2 C. E. Green, 19.

How v. No, man, 13 R. I. 488.

Hitting s Appeal, L05 l*a. St. 5 17.

Ileil'imi: v. Canal Co., 75 CaJ. 4-J6.

A riparian proprietor is entitled to an injunction to

restrain the unla n'fnl diversion of the waters <d a stream

adjoining his land, although the injury caused by the di-

\( rsioii is incapable of ascertainment or of being estimat-

ed in damages.

Ileilbron v. Canal Co., mpra.
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A party claiming a certain quantity of the waters of

the stream adversely to the riparian proprietor, under
an unlawful appropriation thereof, cannot justify his

diversion by showing that there was no appreciable dif-

ference in the quantity of the water flowing in the

stream at a time when he took the water and at a time

when he did not.

Heilbron v. Canal Co., supra.

See also Lux v. Haggin, 69 Cal. 255.

The owner of lands through which flows a non-naviga-

ble stream may restrain a person from floating logs

dowi. the stream, which results in a continuous trespass

on plaintiff's premises.

Haines v. Hall, 17 Or. 105.

In actions fur the diversion of water, when there is a

clear violation of an established right, and a threatened

continuance of such violation, it is not necessary to show

a .-tiial damages or a present use of the water, in order

to authorize a Court to issue an injunction and make it

perpetual.

Brotvn v. Ashley, 16 New 311.

In Corning v. Troy I. & N. F., 40 N. Y. 206, the court
said:

"No man is justified in withholding property

from the owner when required to surrender it, on

the ground that he does not need its use. The
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plaintiffs may do»what they will with their own.

Upon established principles this is a proper case

for equity jurisdiction. First, upon the ground

that the remedy at law is inadequate. The plain-

tiffs are entitled to the flow of the stream in its

natural channel. Legal remedies cannot restore

it to Iheiu and secure them in the enjoyment of it.

Hence, the duty of a Court of equity to interpose

for the aeomplishment of that result. A further

ground requiring the interposition of equity is to

avoid multiplicity of actions. If equity refuses its

aid, the only remedy of the plaintiffs, whose rights

have been established, will be to commence suits

from day to day, and thus endeavor to make it for

the interest of the defendant to do justice by re-

storing the stream to its channel. If the plaintiffs

have no other means of recovering their rights,

there is a great defect in jurisprudence. But there

is no siich defect. The right of the plaintiffs 1<.

equitable relief sought is established by authority

as well as principle."

A Court of equity has power to restrain by injunction

the disturbance of a right held by a landowner to have

an artificial watercourse flow into his land from a neigh-

bor's land.

Bitting's Appeal, Supra.

An unreasonafde use or detention of wain- by defend-

ant operating a saw-mill upon a stream affords sufficient
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ground for an injunction as a violation of plaintiff's

easement in the stream.

Pollitt v. Long, 58 Barb. 20.

K<juity will protect the enjoyment of a right of way
over a street, alley, or road by restraining the erection of

ol>si ructions thereon.

Nieholls v. Wentworth, 100 N. Y. 455.

Roman v. Strauss, 10 Md. 89.

Gorton v. Tiffany, 14 R. I. 95.

Devore v. Ellis, 62 Tex. 505.

"The violation of franchises or special privileges

conferred by legislative authority, either upon in-

dividuals or upon corporations, affords frequent oc-

casion for invoking the extraordinary aid of

equity by way of injunction to remedy evils which

the usual modes of redress in courts of law are

powerless to mitigate or to prevent. The value of

a franchise being generally dependent upon its

exclusive use and possession, it may be protected

upon the ground of the inadequacy of the legal

remedy and the probability of thus avoiding a

multiplicity of suits."

2 High on Injunctions, 3d ed., sec. S97.

A water company that has the exclusive right or fran-

chise of supplying water in a place niay enjoin a rival

company from interfering with such right.

Williamsport W. Co. v. Lycoming G. & W. Co.

95 Pa. St. 35.
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An exclusive right of fishing in a river may be pro-

tected by injunction.

Ashworth v. Croivne, 10 Ir. Ch. 421.

"Frequent instances of the interference of

equity to prevent the violation of a franchise oc-

cur in the case of roads, as where the exclusive

right to control and operate a highway turnpike,

or other road, has been granted to individuals or

corporations. Thus, where complainant's road is

incorporated under an act of Legislature which

provides that no other road shall be constructed

within thirty years after the passage of the act,

the act being held constitutional, is regarded as

creating a contract with the corporation and an

injunction will be allowed against the operation

of a rival road. And although such injuries to a

franchise as dall for tne interposition of equity

and the granting of an injunction are gener-

ally in the nature of nuisances, and although the

jurisdiction of equity over such cases partakes

Largely of the nature of the jurisdiction in re-

straint of a nuisance, yet the relief may be granted

where the injury to tin- franchise is purely a tres-

pass, if the remedy at law is inadequate. And the

destruction of toll-gates and preventing the collec-

tion of tolls, although a trespass, is sucli a (me BS

cannot !< adequately compensated in damages In

an action at law, and it will therefore be enjoined

in equity."

2 High on Injunctions, 3d ed., sec. 912.
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Equity will prevent interference with the right to

maintain a bridge and collect toll.

2 High on Injunctions, sec. 917.

"The right to maintain a ferry being a franchise

whose value lies in its exclusiveness, equity may

enjoin an unauthorized interference with or inter-

ruption of such right upon the ground of prevent-

ing a multiplicity of suits."

2 High on Injunctions, sec. 926.

The Wisconsin case, extensively quoted by appellant's

counsel in his brief,

The City of Javesville et al. v. Carpenter, 77

Wis. 288,

is net, we submit, here applicable.

It will be noticed that this was an action in which the

city and the Janesville Cotton Mills sought to enjoin the

defendant from building upon his own land, which was

the bed of a stream to which he had acquired a title in

fee usque ad filum aquae, in such a manner as not to in-

jure the property or rights, public or private, if any one

else. There was no allegation in the complaint of injury

but it was complained that the example furnished by the

defendant might be followed by others, and thereby cer-

tain speculative or problematical damages might ensue

t<> the interests of the city and its inhabitants. The

Court said:

"The action does not involve any question of

obstruction or injury to navigation, or of injury to
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any public right. Many of the consequences to the

city predicted would follow as well the erection

of said building- outside of the river. The com-

plaint does not show that the proposed building

would be a private or a public nuisance. The ac-

tion is based upon the allegations of anticipated

injury to the respective plaintiffs which ought to

be prevented by injunction. It is a private and

not a public action. * * * In respect to injury to

any interest that the city represents, the com-

plaint is very obscure and defective. * * *The

only injury to these interests that is alleged is

from what somebody else may do in the future

through the Influence of defendant's example, and

that is a mere prediction or conjecture. It is not

shown how or in what manner such injury could

occur. * * * It is not charged that the proposed

building will in itself do any harm in any respect)

whatever, or that the defendant lias not the right

to build it where he proposes to build it, but that

it may possibly be followed as an example by

others in building buildings which may possibly

do harm. It would be a new case where one had

actually dome something in itself right and harm-

less and he should be sued because others had

done something wrong and injurious by following

his example, and it would be a strange case to en-

join one from doing something right and harmlew

in itself, because others may possibly do some-

thing wrong and injurious by following his exam

pie, and yei the latter is the present case. A mere
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example is not actionable. Such is the action in

favor of the oity."

The Court further remarked

:

"The argument of the learned counsel of the re-

spondent, and the authorities cited on the ques-

tion whether the proposed building will obstruct

the navigation of the river, are impertinent to the

case. There is nothing in the case that involves

any such question in the remotest degree."

It is therefore apparent that this case has no bearing

upon the subject matter now pending. The case before

the Court involves the unauthorized use of certain

streams, whose protection and improvement is confided

to the general government, and the consequent infliction

of a public injury, which may or may not result on the

part of this appellant company, in tangible, substantial

damage to these streams. It is sufficient, we submit, to

refer to the excerpts hereinabove given, to distinguish

the case from that at bar.

Nor do the other cases referred to by the learned

counsel upon this subject touch the real point at issue

here. They undoubtedly state the law, but the

trouble lies in their attempted application to the case at

bar. There is no question but that a Chancellor will

refuse to enjoin the commission or threatened commis-

sion of a crime or other unlawful act when not connected

with the violation or invasion of a property right. Here,

however, a property right is being invaded with irrepara-
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ble consequences, and the government's only remedy lies

in the granting of this application for equitable interfer-

euce- ^W^V SZ

/y-ri -kUsxjz^—.
^j.

The Hydraulic Mining Interest.

In the Court below, it was said by counsel for the Min-

ing Company that the Court, owing to the vast impor-

tance of the hydraulic mining interest, should not inter-

fere to grant the relief prayed for iu the complaint. It

would be a sufficient answer to say that the government

in this caise only seeks to compel the company to comply

with the express provisions of the statute. But even if

there were no statute upon the subject,, still whether the

mining interest is important or not is an immaterial ques-

tion. As a matter of fact, it is as nothing compared with

the agricultural interest of the State. The mining inter-

est is temporary—the agricultural, interest is perma-

nent. The mining interest benefits principally those en-

gaged in the business. Upon the agricultural resources

of the Slate depend the prosperity and perpetuity of the

wealth of California. This contention, however, was

made in the case of

Woodruff x. North Bloomfela G. M. Co., 9 Sawyer,

441,

and \v;is answered by Judge Sawyer as follows:

"A greal deal has been said about the compar-

ative public Importance of the mining interests,
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and also the great loss and inconvenience to those

defendants if their operations should be stopped

by injunction. But these are considerations with

which we have nothing to do. We are simply to

determine whether the plaintiff's rights have been

infringed, and, if so, afford him such relief as the.

law entitles him to receive, whatever the conse-

quences or inconvenience to the wrongdoers or to

the general public may be. To similar suggestions,

in Attorney-general v. Council ofBirmingham \x\\eve

the sewage of the city, having a population of two

hundred and fifty thousand, was the nuisance

complained of, the vice-chancellor said: 'Now,

with regard to the question of plaintiff's right to

an injunction, it appears to mo that so far as

this Court is concerned, it is a matter of almost ab-

solute indifference whether the decision affects a

population of two hundred and fifty thousand, or

a single individual carrying on a manufactory for

his own benefit. I am not sitting here as a com-

mittee of public safety, armed with arbitrary pow-

er to prevent what, it is said, will be a great in-

jury, not to Birmingham only, but to all England:

that is not my function.'

4 Kay & J., 539.

See also Stokes v. Banduru Board of Health, 1 R. L.

Eq. Cas. 57.

"So in Attorney General v. Colney Hatch Lunatic

Asylum, the Lord Chancellor observes: ' It is said

unless the defendants are permitted to throw all

their sewage upon their neighbors' lands, upon
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which they have no more right to throw it than in-

to this Court, they cannot carry on the Asylum

(which contains two thousand two hundred pa-

tients); and therefore they contend that they

must be permitted to dispose of the whole of the

sewage on their neighbors' lands. Surely, the

mere statement of the proposition is quite suf-

ficient to refute it. Nobody can suppose the law

of England to be in that state. It is not to be

supposed that, because we are told, as I was told

in the case of Attorney General v. Birmingham'

That three hundred thousand people will be very

much inconvenienced if they are not allowed to

use their neighbors' property without paying for

it, that on that account they are to use their

neighbor's property without paying for it. This

Oonunt has merely to decide what the law is as it

exists, and to see that it is dnly administered; not

to order anything done tnat is impossible, as in

the illustration I have given, but to take care, sub-

ject to ihat modification that persons shall be re-

strained from, exercising with a high hand powers

which they have no right in law to exercise!

4 L. R. C. App. Cas. 155.

"In these cases the acts causing the nuisances

were urged as absolutely necessary to the safety of

tlif people interested—to three hundred thousand

people, in the case of the city of Birmingham—but

(he defendants \vei-<- plainly informed that it was

not the duty of the Court to point out how the

nuisance should be avoided, hut that, however
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necessary to the safety or convenience of those in-

terested in the continuance, they must find a way
to prevent the nuisance, or cease to perform the

acts which occasioned them. Certainly the law is

not less favorable to the protection of the rights

of every man, under the several express constitu-

tional restrictions before referred to in this coun-

try, than it is in England, where there are no such

limitations on the legislative power. And au-

thority is not wanting to the same effect in our

own reports. In

Weaver v. Eureka Lake Co., 15 Cal. 274,

the Court said: 'It is contended that, under the

circumstances, the erection of the dam was justifi-

able and proper, and that the great value of the

lakes as reservoirs is a sufficient justification for

the injuries resulting to plaintiff. We are aware

of no principle of law upon Avhich such a position

can be maintained. A comparison of the value of

conflicting rights would be a novel mode of de-

termining their legal superiority.' And in

Wiron v. The Bear River etc. Co., 24 Cal. 373,

the Court, said: 'The four remaining instructions

refused by the Court are founded upon the theory

that, in the mineral districts of this State, the

right of miners and persons owning ditches con-

structed for mining purposes, are paramount to

all other rights and interests of a different char-

acter, regardless of the time or mode of their

acquisition; thus annihilating the doctrine of

priority in all cases where the contest is between
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a miner or ditch-owner, and one who claims the

exercise of any other kind of right, or the own-

ership of any other kind of interest. To such

a doctrine we are unable to subscribe, nor do we

think it clothed with a plausibility sufficient to

justify us in combating it.' But authority is

not necessary on so plain a proposition. Of

course, great interests should not be overthrown

on trifling or frivolous grounds, as where the

maxim, De minimis non curat lex, is applicable,

but every .substantial material right of person or

property is entitled to protection against all the

world. It is by protecting the moist humble in

his small estate against the encroachments of

large capital and large interests, that the poor

man is ultimately enabled to become a capitalist

himself. If the smaller interest must yield to

the larger, all small property rights, and all

smaller and less important enterprises, industries,

and pursuits, would sooner or later be absorbed

by the large, more powerful few; and their devel-

opment to a condition of great value and impor-

tance, both to the individual and tin* public would

be arrested in its incipieney.

"But if the comparison could be made in this

instance, it would be impossible to say that the

inl crests of the defendants, and of those engaged

in the same pursuits, would be more important

than tlmse of complainant, and such as lie repre-

sents in (his contest. The direct contrary is main-

tained by complainant with great force and plans-
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ibility. But we have nothing to do with this ques-

tion as to the comparative importance of the con-

flicting interests or the inconvenience to the de-

fendants by the stoppage of their works, if they in-

fringe the material substantial rights of others.

"It is the province and imperative duty of the

Court to ascertain and enforce the legal rights of

the complainant, no matter what the consequence

to defendants may be. This duty no Count could

evade if it would."

In tin.1- same case, Judge Deady said:

"I am by no means unconcerned or indifferent

to the effect of this decision upon the large capital

invested in these mines. But it is a fundamental

idea of civilized society, and particularly such as

is based upon the common law, that no one shall

use his property so as to injure the right of an

other. Sic utere tuo ut alieitum non laedas. From
tii is salutary rule no one is exempt—not even the

public—and the defendants must submit to it.

Without it the weak would be at the mercy of the

strong, and might make right."

VIX.

Necessity of Determining Sufficiency of Impounding-

Works.

In every hydraulic mining case that lias come before

the Courts it has been claimed with the utmost confi-

dence by the hydraulic miners, that their mining opera-
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tions produced no inju'ry. The fact was indisputable,

however, that injury to the streams was caused by some

one, and the miners have not been slow in many In-

stances to fasten this blame upon somebody else. But the

Courts investigated the circumstances, and after full ex-

amination have determined that hydraulic mining is the

source of injury to the navigable rivers of the State of

California in the territory in which hydraulic mining is

carried on. Even where the injurious effects of hydraulic

mining have been conceded the question as to how these

injuries might be obviated has always led to wide dis-

cussion and difference of opinion. Eminent engineers

have differed upon the sufficiency of restraining works.

Naturally the hydraulic miner is desirous of expending

as little money as possible, and his views as to the

sufficiency of his works are always in conflict with those

who are opposed to him in interest. It was for tin' pur-

pose of passing upon the sufficiency of restraining works

thai, acting as government experts in the matter, the

board of engineers provided for by the act ol Congress

was appointed. I< is practically impossible for a Court

to pass upon a question involving the sufficiency of dams,

Engineers of tin' widest experience differ on tins subject,

and Whene experts disagree, who shall decide?

As illustrating these views, we might call the atteo

(ion of the Court to tin' language of Judge Sawyer, in the

case of
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Woodruff v. North Bloomfield G. M. Co., supra, p
537,

as follows;

'Ms is usually the case, the views of differeut

engineers and experts distinguished iu their pro-

fession, differ widely upon the point of practica-

bility and safety. The larger number of wit-

nesses called, and much the larger amount of tes-

timony in this case, so far as mere opinion goes,

are, doubtless, in favor of the practicability, if

sufficient means are furnished. But all the prac-

tical experiments heretofore made, at great ex-

pense, under tbe supervision of the State, and of

competent engineers, have been lamentable fail-

ures. The dams constructed were, doubtless, in

many particulars defective. But what guaranty

lias the Court, and those whose lives and property

are at stake, that any future works of the kind will

not also be defective? As at present advised, with

some knowledge of the tremendous force of Na-

ture, we cannot undertake to say, upon the mere

opinion of experts generally at variance, as in this

case, however competent, that the scheme would

he practicable and safe. We cannot define in ad-

vance what works shall be sufficient, and author-

ize the continuance of the acts complained of up-

on the peformance of any prescribed conditions.

In view of the past experience here and elsewhere

with the damming up of waters, and of the wide

difference of opinion of competent engineers on

the subject, it is clear that we should not be justi-
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fied in an attempt to prescribe in advance any kind

of a dam under which a large community shall be

compelled to live, in dread of a perpetual, seriously

alarming, and ever present, menace."

Judge Deady, in the same case said:

''Besides, it is a very serious question in my
miud whether any person or community cau or

ought to be required to submit to the continuous

peril of living, under or below such a dam as this

must necessarily he, if it is made high enough to

impound the coarse material; and this, merely for

the convenience of another person or persons in

the pursuit of his or their private business. It

may be likened, at least, to living in the direct

pathway of an impending avalanche."

In the later case of

Hardt v. Libert;/ If ill Con. M. \- W. Co., 11 Saw-

yer, 61,

(he Court said:

"In the face of the conflicting views <>f engin-

eers on tiie subject, it is impossible to be satistie''

of the sufficiency of this dam. The whole matter

rests in mere opinion. We have no righl to blindly

speculate upon matters of such consequence.

With our Limited faculties, we cannot foresee,

with reasonable certainty, what may OCCUT in

these mountain rivers, eomfined in deep canyons,

whirli sometimes become irresistible lorronts.

"Nothing short of the attribute and pivscieuc-
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of omniscence is equal to the task of determining

the absolute sufficiency of such a dam, and noth-

ing should be accepted as sufficient, except upon

the most indisputable and demonstrative evi-

dence. Where the earth and other material dis-

placed in mining are removed from their bed, and

cast into the main rivers in the mountains, they

at once become subject to the operation of the

tremendous forces of Nature, against which the

puny effoarts of man can interpose but feeble bar-

riers; at best, can accomplish but little. A small

beginning arising from slight causes, originating

in accident or design or from the active forces of

Nature, may soon develop into a destructive

breach in a dam like tliat in question. Malice

may instigate the application of dynamite, and

the blowing up of the dam, as was claimed by the

owners to be the cast1—although it is not a known

fact—with the English dam some throe years ago,

and is now claimed with respect to the debris

(him in Humbug Canyon- The English dam had

been const ructed with the highest degree of en-

gineering skill, by parties whose highest interests

required that it should be absolutely sufficient

and safe under all contingencies; yet, through ac-

cident, malice, the forces of Nature, or some other

cause unknown, it gave way, and precipitated its

destructive flood of water, in ten hours, upon the

plains eighty-five miles distant below, breaking in

several places, where the water channel was more

than a mile wide, levees that had withstood the
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ordinary floods of the rainy season, and doing

great damage to the surrounding country.

Debris Case, 9 Sawyer, 484; S. C. Fed. Rep. 766.

"Tihe lamentable failure of the State in build-

ing debris restraining dams under the direction of

its own engineers, after an expenditure of half a

million of dollars, and the equally unsuccessful

efforts of private mining companies shown in the

Debris Case, 9 Sawyer, 480; S. C. 18; Fed. Rep. 763,

furnish a warning against relying too confidently

upon the skill or opinions of engineers, however

eminent, The restraining and impounding dams

erected by the State, whose interest itwas to make

them suffiicient, were in the plains, on comparat-

ively low grades. That of the English daim,doubt-

less, was in a moire difficult position, and was a

water dam merely. These were on a larger scale,

it is true, and, possibly, some of them in more

dangerous positions, than the present one; but, if

so, it is only a difference in degree. The same

principle's of physics and dynamics underlie and

control and govern them all. It is not for us, with

our limited faculties, to estimate and speculate

upon its possibilities, and measure off and lay down

a line indicating just how fair trespassers may

encroach upon the domain of overpowering for.es

of Nature, within the supposed limits of reason-

able possibility or probability, with safety to the

rights of the parties below upon wlioin bhe hrei

passes are committed. A Court having power
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to enjoin the nuisance might, with just as much
propriety, refuse an injunction against the erec-

tion by the owner on hits own premises of a maga-
zine for the storage of gunpowder and dynamite,
adjoining and next to his neighbor's house, upon
the evidence of experts in the matter that the

magazine is constructed with the most perfect

skill, and that it is and will be guarded by all the

means for securing .safety known to science. Such
a magazine might never explode, yet it is liable

to explode at amy moment. And the same would

be true of one of those restraining debris dams,

built across one of those main mountain rivers,

liahle to become roaring torrents. It might not

give way for years, yet it is liable to do so at any
time during a flood.

"If restraining dams must be relied on by the

inhabitants of the valleys of California to protect

them from destruction from mining debris, ii

would seem that such dams should be con-

constructed by or under the supervision, and

in accordance with the ideas of the parties

in danger and liable to be injured, rather

that under the supervision and according to

the views, of those who commit the trespasses

and perform the acts which give rise to the danger

and whose interests are not endangered, or in any

respeH" liable to suffer. The party in danger

should be the party to determine the measure of

his protection—not the party creating the dan-

ger for his own benefit.
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"It is for the * pecuniary interest of hydraulic

miners to get out as much of the precious metals

ais possible, with the least possible expense. The

interests of the moving party in this matter are

simply to tide over the present, and escape injunc-

tions until its mines can be worked out. What
happens afterwards is no concern of his. As
human nature is constituted, the action of parties

so situated, set in motion toy an application of the

coercive powers of the law, in the erection at their

own expense, and according- to their own ideas, of

impounding dams for the sole protection of the

rights of those upon whom they commit trespass,

should be scrutinized with jealous care by those

who administer the law®, and whose imperative

duty it is to see that each mam shall so use his

own as not to injure his neighbor. It may well be

doubted whether any restraining dam, however

constructed, across the channels of the main

mountain rivers, of a torrential character, should

be accepted by the Courts a.< a sufficient protec-

tion bo the occupants of laud in the valleys below

liable to be injured. But if any are to be accepted,

they should only be those the ample sufficiency of

which has been established UpOfl testimony of the

most unquestionable and satisfactory character.

Nothing should be left to conjecture. This is not

a matter of a single dam. A rule must be laid

down applicable to the entire gold bearing region.

It will be no use to restrain one mine, if others are

allowed to run. Besides, it would be unjust. All
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doing injury must be stopped or restrained from
contributing to further injury, or none."

viir.

Importance of the Case.

We may, perhaps, with propriety, before closing, direct
the Court's attention to the importance of the case at bar
^hieh is due to the fact that it involves not only the'
right of the government to prevent injury to the navig-
able rivers of the State from the mining operations of
the particular corporation before the Court, but it in-
volves also the construction to be given to the act of
Congress in relation to hydraulic mining throughout the
northern part of California, and a determination whether
that act will effectuate the purposes intended.
This is the first case that has arisen in which it has

become necessary to construe the various provision, of
this act of Congress. The argument of counsel for the
appellant, that a vast amount of injury must be shown
before it can be enjoined, defeats the verv purpose at-
tempted to be accomplished by this act It requires no
such legislation to enable the government of the Unit-
ed 'States to protect its navigable rivers from great in-
jury. Before the passage of this act suits had been
brought by the government of the United States, as well
« by the various municipalities of the State of Oalifor
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igaible waters and to the adjacent lands, caused by hy

draulic' mining. Unless this act confers some new right

upon the government, or imposes some new duty upon

those engaged in the business of hydraulic mining, it is

simply a piece of waste paper. It was intended to im-

pose new duties and obligations upon those engaged in

the hydraulic mining process. Before its passage the

government was compelled to go into court and to prove

that hydraulic mining wais carried on to the direct in-

jury of the streams. In the act of Congress it is assumed

as a question beyond dispute that hydraulic mining pros-

ecuted in the regions named in the act must necessarily

be productive of injury to the navigable waters of tin

United States. The question of injury Congress has not

left open to dispute. It has determined that injury must

result from the very nature of hydraulic mining. It rec-

ognizes the fact that works must be erected by which this

injury may either be prevented or mitigated, and hen^e

appointed a commission of its own engineers to deter-

mine this fact. Granted the power of Oongress to legis-

iarte on the subject, and it follows conclusively that the

appellant's position cannot be maintained. The answer

admits all the material allegations orf the complaint, ami

admits further that the appellant uses public navigable

streams for the purpose of carrying mat ter from its

mine, [n Other WOTdS, U expressly admits in Court by

its pleading, tha,1 hydraulic mining debris moved in its
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mining operations is deposited in the navigable waters

of the United States and carried through their length in-

to the bay of Sain Francisco. It says, in mitigation, that

the matter it places in the river is "flocculent matter,"

and it draws the conclusion, to its own satisfaction, that

flocculent matter produces no injury. Therefore, we have

before the Court all the elements of injury and misuse

which the act of Congress intended to prevent. If the

Court should determine that the government is compell-

ed to prove, in order to obtain relief, that this debris

matter does injury, in the sense in which appellant

uses the word, that is, produces palpable, physical

damage, which must be traced to the mining op-

erations of this particular mine, it would follow that the

act of Congress is superfluous, because the government

under these circumstances could have, and has proceed-

ed, without such act of Congress.

In the cases tried before this Court several years

ago, when there was no Congressional statute pro-

hibiting hydraulic mining unconditionally, appellee

was not compelled to prove that the particular

miners thus sued produced the damage complain-

ed of. It was sufficient to show that they contribu-

ted in some degree to such damage. It may be that a

stream of water would carry without injury the debris

from one hydraulic mine, but it would be destroyed ifr

loaded down with debris from a dozen similar mines.

Hence, any person contributing in any degree to the in
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jury of the streams must be enjoined, and appellant ex-

pressly admits that it contributes at least to the extent

of "floeculent matter."

Under the law of Congress it ha,s nto right to use the

stream at all without permission of the commission.

The question involved in this case is whether the gov-

ernment of the United States can legislate so as to pre-

vent navigable waters of the United States being used at

all for hydraulic mining purposes. We claim that the

government can absolutely prohibit the use of the

streams in any degree for any purpose; for the transpor-

tation of floeculent matter, or any matter, and cam deter-

mine upon what conditions it will allow the streams of

the United States to be used, for the transportation of

such matter. The uavigable waters are to be used for

commercial purposes. Their use for any other purpose

can only be permissive. They are uot intended as sewers

to carry away the refuse of cities. They are not intended

as conduits to carry away offal from slaughterhouses, or

sawdust from sawmills; or coloi-ini; matter from dying

works: or debris from hydraulic mines. We may concede,

in this pase, that the government lias the power to permit

iis waters to be used for such purposes, but it has the

right to impose the conditions upon which permission

shall be granted. It has done so in the act before the

Court. The tmvornnient has said that it will permit hy-

draulic mining in the territory mentioned on the com
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pliance by the miners with certain conditions, and it will

prohibit it when those conditions are not observed.

The act in question is not a harsh one proposed by a

hostile interest, and aught not to receive a strict and nar-

row construction. It is an act that was proposed by the

hydraulic miners themselves, who in convention

assembled recognized that by the common law

of the land they had no right to use the navigable

streams of the State for any purpose. TJhey recognized

that under the common law, as defined by the Courts,

hydraulic mining was absolutely prohibited, not because

it was hydraulic mining-, but because the conditions nec-

essary for the prosecution of this industry were such that

it was necessary to use the streams to carry away the re-

fuse material of the mines. They met in mass conven-

tion; they appealed to the farming and agricultural in-

terests, and said that they recognized the binding effect

of the decrees of the Courts, and did not seek to avoid

them; they thought, however, a plan might be devised

whereby permission might be granted to mine with per-

fect safety to all. They proposed a plan whereby the

question of whether they should mine or not should be

left to an impartial commission of government engineers.

They said, in effect, that they would no longer litigate

in expensive trials the question of injury or no injury;

they would concede that hydraulic mining must neces-

sarily produce injury except in such oases where the nec-

essary restraining works had been erected to the sat-
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isfaction of the government engineers. The preposition

they made met with a hearty second. It seemed a fair

(me, and those that had fought the most bitterly in the

past were perfectly willing to submit the question of the

use of the streams to a board of impartial government

engineers.

The hydraulic miners themselves not only sought the

passage of this law, but it seems to us are deeply inter-

ested in its maintenance. It is the only safeguard that

they can claim to have for mining at all.

If, however, appellant's contention is correct, the Ca-

minetti Act is meaningless and accomplishes nothing.

Counsel would have us believe that the act was only de-

signed to legalize the infliction of damage to the naviga-

ble streams, not to prevent it by intelligent and scientific

methods. According to the appellant company's conten-

tion, if it believes it is damaging the streams,

if can seek the aid of the commission to avoid

the closing of its works by injunction, and the

punishment of its officers criminally; but if it

believes it is doing no perceptible damage, it can

refuse to have the commission determine whether or not

its Impounding dams are sufficient -in fact, completely

disregard thai body, because the law. it contends, gives

it the option whether or n<d it will submit to tin 1 com-

mission. In other words, it is t<> he the province of tie 1

mining company, not <»f the Debris Commission, to deter-

mine whether or not the navigable streams are being
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directly or indirectly injured by the hydraulic mining per-

formed. To give the Gaminetti Act such an interpreta-

tion, is to take from it all of its life and force, and render

it, as we have observed, a meaningless statute. We sub-

mit the language of the act shows that this contention is

at variance with the intention of Congress, and cannot be

sustained.

The act of Congress operates, in effect, as an absolute

injunction against all hydraulic mining which uses the

navigable waiters in the territory named in said act; but

permits that injunction to be dissolved by application

to the commission of government engineers. To place

any other construction upon the act would be to saywthat

the act did not do what it purports to do.

Section 8 specifically refers to the decisions of the

Courts, and adopts the definitions made by them. It says

that, for the purpose of this act, hydraulic mining, and

mining by the hydraulic process, are declared to have the

meaning and application given to said terms in said State.

Judge Sawyer in the case of Woodruff v. North Bloomfield

Mining Co., clearly defines hydraulic mining.

There is some mining of this character carried on in the

territory described in the act, the debris caused by which

does not reach the river channels but is deposited in

sloughs, and in some places is deposited upon lands

bought and used solely for that particular purpose. It

was the design of the a'-t of Congress to reach every mine
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where the debris from the mine in any way entered the

river system.

Section 3 uses the words "directly or indirectly injur-

ing the navigability of said river systems," showing clear-

ly that Congress not only intended that the act of Con-

gress should apply to such mines as directly placed their

debris in the river systems, but also to such mines the

debris from which might be liable to be carried into the

river systems. There would be no occasion for the use of

the word "indirectly- unless this was so. It is a matter
of common knowedge that the debris from the hydraulic

mines does not all at once enter the rivers, but by beinu

washed into the canyons, it becomes subject to the power
of water and gradually is forced into the river channels.

Section 5, in the last sentence, provides for exactly the

conditions existing at the North Rloomfleld mine. It

says that it shall be the duty of the commission to inves-

tigate such hydraulic mines as are now or may be worked
by methods intended to restrain the debris and material

moved in operating such mines by impounding dams, set-

tling reservoirs, or otherwise.

If this act of Tongress does not take the whole question

of hydraulic mining in the watersheds of the Sacramento
and S;ii) Joaquin rivers, and place it under the jurisdic-

tion of this commission so as to prevent it, where it in

anywise nffeds the navigable rivers in sncli territory,

what pappose does the ael accomplish? It is onmecesBaxy
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for any man to obtain a permit from anybody to carry on
a lawful occupation where he can do no injury.

Whether the injury came from hydraulic mining, or
from the turning of the soil by agriculture or from sheep.

Whether the iujury was small or great, whether the injury
could be charged to any on,, hydraulic mine or not, wheth-
er or not Congress has authorized the use of the streams
for the purpose claimed by the hydraulic miners, whether
or not they had acquired easements to use the streams for
that purpose, whether or not the magnitude of the indus-
try should entitle them to special protection and consid-

eration—wore questions all elaborately argued by the
most astute counsel in the State of California. The de-
cisions of the Courts were uniform, and it was recognized
by all that unless restraining and impounding works
<?ould be erected in every case where, by any possibility,
the tailings could reach the streams, the topographical
features of California were such, in the river osteins
mentioned in the act of Congress that hydraulic mining
could not, under any circumstances, be prosecuted, and
on this theory the act of Congress is framed: It allows
hydraulic mining to be prosecuted by the permit of a gov-
ernment commission; it prohibits it in all other cases.
The commission is the tribunal to determine, in any given
case, so far as the government of the United States is con-
cerned, whether or not the operation of any particular
hydraulic mine produces injury to the navigable waters.
This commission is a special tribunal, of limited juris-
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It is therefore respect-fully submitted that the decision

of the Circuit ( ourt should be affirmed.

SAMUEL KNIGHT,

Assistant United State* Attorney.

For Appellee.



No. 407

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

BERNARD McGORRAY,
Appellant,

vs.

MYLES P. O'CONNOR, THOMAS CUN-
NINGHAM, C. K. BAILEY, E. F.

BAILEY, ANDREW WOLF, R. GNE-
KOW, JOHN JACKSON, T. W. NEW-
ELL, I. S. BOSTWICK, WM. INGLIS,
and MOSES MARKS,

Appellees.

TRANSCRIPT OF RECORD.

Appeal from the Circuit Court of the United States,

Ninth Judicial Circuit, Northern District

of California.

FILE





INDEX.

page-

Affidavit of Service 104

Alias Subpoena ad Respondendum 24

Answer of Defendant Myles P. O'Connor 28

Answer of Thomas Cunningham et al 47

Assignment of Errors 90

Assignment of Errors 101

Assignment of Errors in the IT. S. Circuit Court, for

the Ninth Circuit 108

Bill of Complaint 1

Bond on Appeal 115

Certificate of Counsel 27

< Vrtificate to Enrollment 71

( Station 219

Clerk's Certificate to Transcript 118

Complainant's First Bill of Exceptions 81

Complainant's Second Proposed Bill of Exceptions . 92

Demurrer of Myles P. O'Connor to Bill 20

Demurrer of Thomas Cunningham et al 21

Enrollment 65

Final Decree g*7

Memorandum of Costs 09

Minute Order Allowing Appeal 115

Notice of Appeal and Order Allowing Same 100

Opinion -o

Order Overuling Demurrers 28

Replication to Answers 03

Subpoena ad Respondendum 15





In the Cireutt Court of the United. States, Ninth Judicial Cir-

cuit, Northern District of California. mmm _

BERNARD McGORRAY,
Plaintiff,

vs.

MYLES P. O'CONNOR, THOMAS CUN-

NINGHAM, C. K. BAILEY, E. F.

BAILEY, ANDREW WOLF, R.

ONEKOW, JOHN JACKSON, T. W.

NEWELL, I. S. BOSTWICK, WM.

INGLIS, and MOSES MARKS,
Defendants

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the Unit-

ed States, for the Ninth Judicial Circuit, Northern

District of California:

Bernard MeGorray, of Chicago, and a citizen of the

State of Illinois, brings this his bill against Myles P.

O'Connor, of San Francisco, and a citizen of the State of

California, and Thomas Cunningham, C. K. Bailey, E. F.
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Bailey, R. Gnekow, Andrew Wolf, John Jackson, T. W.

Newell, I. S. Bostwick, Wm. Inglis, and Moses Marks, all

of Stockton, California,* and all citizens of tlie State of

California.

And thereupon your orator complains and says that

for many years previous to the 22d day of Jan. 1884, C. K.

Bailey and C. W. Carpenter were general partners in

farming and istockraising in the county of San Joaquin,

State of California, under the firm name of Bailey and

Carpenter.

That on the date last aforesaid the said Carpenter died

in said county, aud left an estate therein, which consist-

ed largely of his undivided one-half interest in said part-

nership property of Bailey and Carpenter.

That afterward said C. K. Bailey filed in the office of

the clerk of the Superior Court of said county a paper pur-

porting to be the last will aud testament of said C. W.

Carpenter, deceased, in which the bulk of his property

was given to the children of said C. K. Bailey, to the ex-

clusion of his heirs at law.

That said C. K. Bailey was named therein vis the execu-

tor »»f said alleged will, without bonds.

i Inn afterwards such proceedings were had in said

court (hat on the 23d day of February, 1884, upon peti-

tion dnl\ filed in Ilia) behalf, the said pretended will was

by ;ui Hi-del- of said Cdii i-i in the matter of said estate duly

admitted to probate as the last will and testament of said

c. \Y. Carpenter, deceased, and the said Bailey was ap-

pointed the executor Ihereof without bunds as therein
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provided, who thereupon took the oath of office and pro-

ceeded to act in that capacity, and still acts as such ex-

ecutor.

That the said 0. W. Carpenter was a bachelor, and his

next of kin and heirs at law were Clinton H. Carpenter, a

brother and other brothers of the same family name, who

within one year from the time of probate of said pretend-

ed will filed in said court in the matter of said estate their

verified petition in writing, containing their allegations

against the validity of said alleged will, and contesting

the validity of the same on the ground of incompetency

of said deceased and of fraud, menace, and undue in-

fluence on the part of said C. K. Bailey, and praying,

among other things, that the probate thereof be revoked

and annulled, and that said petitioners be declared the

heirs at law of said deceased, and as such entitled to his

estate.

That said executor and legatees were made parties de-

fendant in said contest, and they all duly appeared in said

action by their respective attorneys, and fi ] ed their an-

swers therein denying the material allegations in said pe-

tition.

That two several trials were had in said Court and

cause before a jury duly impaneled to try the issues raised

as aforesaid, and each time the jury rendered a verdict

against the validity of the will, and two several decrees

were duly made and entered in said court in the matter of

said estate in accordance with such verdicts, declaring

said pretended will null and void, revoking and annulling-

the probate thereof, an ddeclaring said petitioners the
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heirs at law of said deceased, and as such entitled to his

estate.

That an appeal was taken to the Supreme Court of the

State of California from each of said decrees, and a new

trial was granted in each instance. That the contest over-

said pretended will is still pending, and has been pending,

iu said Superior Court since the 21 day of February, 1885,

when not on appeal as aforesaid.

II.

That on the 21th day of May, 1881, the said Clinton H.

Carpenter and others heirs at law of said C. W. Carpen-

ter, deceased, contestants, in the matter of said pretended

will, and the said executor and legatees thereunder, pro-

ponents, duly made and entered into an agreement in

writing, wherein and whereby the said matters of differ-

ence and controversy over said estate should be submitt-

ed to V. T. Baldwin, as arbitrator, who should determine

in his award the value of said contestant's interest in said

.slate, and how much they, the said Clinton II. Carpen-

bea and other heirs at law of said C. W. Carpenter, should

receive from said estate of Carpenter as their share there-

of, and expressly stipulating that snch reference should

in no way ailed ihe rout roversy, i\ u >\\ pending over Said

pretended will, 1ml that the same should continue pend-

ing in said roiu t, and not be diseont inind or dismissed un-

til the award of snrh arbit rami- should be fully performed

and rallied out.
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That said agreement of reference was duly delivered to

said Baldwin, who thereupon accepted the appointment

as such arbitrator, and afterward duly performed all the

duties devolving upon him as such referee, such as were

pointed out and included in the aforesaid agreement of

reference-

That all the parties to said agreement duly appeared

before said arbitrator and presented their case, and filed

with him their respective claims upon all the matters to

be considered and determined by him ais such referee.

That afterwards, on the 4th day of January, 1894, said

referee duly made and published his award in writing in

the matter of such reference, by delivering to the attor-

neys of the respective parties thereto a duplicate copy

in writing of said award in the premises, which was after-

ward filed in the office of the clerk of said Superior Court.

That it was decreed and determined in siaid award,

among other things, that said Clinton H. Carpenter and

other heirs' interest in said estate of C. W.. Carpenter was

of the value of $11,256.75-100, which said sum the said

Clinton and other heirs at law of said C. W. Carpenter

were entitled to receive from his said estate.

That said award has never been carried out or perform-

ed, and is, and has been since its rendition, in full force

and effect, and binding upon all the parties interested in

said estate.

III.

That on the 30th day of October, 1882, the said firm of

Bailey and Carpenter gave a mortgage to one Myles P.
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O'Connor, as security for the payment of the sum of $10,-

000, on the following real property situated in the coun-

ty of San Joaquin, in the State of California, and more

particularly described as follows, namely: The east half

and northwest quarter of the northeast quarter of section

five, in township two, north of range eight, east Mount

Diablo base and meridian, and the southeast quarter and

the east half of the southwest quarter of section thirty-

two, in township three, north of range eight, east of

Mount Diablo base and meridian, and known as the Bai-

ley and Carpenter "home place," which said real property

was a part of the assets of the firm of Bailey and Carpen-

ter, and part of the assets of the estate of O. W. Carpen-

ter, deceased, to which the said Clinton H. Carpenter and

other heirs were entitled as the successors in interest to

their late brother.

That subsequent to the death of said C. W. Carpenter,

and on the 10th day of October, 1888, an action was

brought in said Superior Court of San Joaquin county by

the said O'Connor against said C. K. Bailey, Clinton H.

Carpenter, as one of the successors in interest of the said

C. W. Carpenter, deceased, and others, defendants, to

foreclose said mortgage, and on the 15th day of March,

1890, a decree of foreclosure and sale was duly made and

entered in said court and cause against said C. K. Bailey

and Clinton H. Carpenter and others, defendants, and in

favor of said plaintiff, for the sum of $11,808.74, (he

amount found to be due on said mortgage note and the

costs of suit
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That on the 15th day of 31 ay, 1894, under an order of

said Court previously made in said action of foreclosure,

said real property was sold to the said O'Connor at sher-

iffs siale at Stockton, in said county of San Joaquin, by

Thomas Cunningham, who was the duly elected, qualified,

and acting sheriff of said county, under and by virtue of

an execution duly issued out of said court

under said judgment and decree In favor

of said O'Connor. That thereupon a sheriff's

certificate of sale was duly given by said sheriff to said

Mylcs P. O'Connor, as such purchaser, in which it was

stated, among other things, that said real property, sold

as aforesaid, was subject to redemption, and the same

was subject to redemption by any of said defendants in

said action of foreclosure.

IV.

That on the 15th day of September, 1S94, Amos H.

Carpenter recovered judgment in the Superior Court of

said San Joaquin county, against said Clinton H. Carpen-

ter, for the sum of $12,138 damages and costs, and on the

same day said judgment was duly docketed by the clerk

of said court in his office, so that it became a lien upon

the said Clinton II. Carpenter's interest or portion of the

real property herein described.

That afterward, on the 17th day of September, 1894, for

a good ami valuable consideration, said Amos II. Carpen-

ter sold, assigned, and transferred said judgment of $12,-

438 in his favor, and against said Clinton II. Carpenter,
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to your oranoor, who ever since has been, and now is, the

lawful owner and holder thereof.

That after the assignment of said judgment as afore-

said, and on the 18th day of September, 1894, your orator,

in the capacity of a judgment creditor of said Clinton H.

( 'ai-penter, having a lien on his interest or portion of the

real property herein described, handed and tendered to

said Thomas Cunningham, as the officer making the sale

of said real property, the sum of $12,777.05 in United

States gold coin, the same being the full amount of the

purchase price of said realty, together with two per cent

per month thereon in addition up to that time, and the

amount of all taxes and legal assessments paid by said

purchaser since the date of sale, for the redemption of

said real estate from said mortgage sale, and at the same

time handed and produced to said officer a written notice

of such redemption, signed by your orator, and stating,

among other things, the said capacity in which such re-

demption was made, a description of the property re-

deemed, the judgment and execution under which the sale

was made, the fact that said Clinton H. Carpenter was a

successor in interest to a portion of the said C. TV. Carpen-

ter's interest in said property and of the defendants in

said action of foreclosure, a description of the said judg-

ment agalhSt CltatoE fl. Carpenter, the docketing of the

same by the clerk of said court, and the consequent lien

thereof Oil said realty, the assignment of such judgment

to your orator, together with a copy of the docket of the
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judgment under which your orator claimed the right to

redeem, certified by the clerk of said court, a copy of said

assignment from Amos H. Carpenter verified by your

orator's affidavit, and his affidavit, showing The amount

then actually due on such judgment lien, and thereupon

filed a duplicate notice of such redemption in the office

of the recorder of said San Joaquin county.

That said officer refused, and ever since has refused,

and still continues to refuse, to receive the money for the

redemption of said property tendered as aforesaid, and

the same was, and ever since has been, and still is, de-

posited iu a bank known as the Stockton Savings and

Loan Society at Stockton, California, for the purpose

aforesaid, subject to the order of said officer making said

sale.

That at the time of such refusal by said sheriff your

orator gave him due notice that said gold coin was de-

posited iu said bank for the purpose aforesaid subject to

his order, and that such tender would be kept good, and

that such amount in gold coin could be drawn by him

from said bank at any time upon the giving of the usual

certificate of redemption or sheriff's deed for said prop-

erty.

That after the expiration of six months from the date

of said sale, and no judgment debtor having redeemed

said property from said mortgage sale, and after the ex-

piration of sixty days from the date of said redemption by

your orator, and no other redemptioner having redeemed,

your orator demanded of said officer a sheriff's deed of
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said real property, such as is usually given in such cases

to a redemptioner.

That said sheriff has refused, ami still continues to refuse

to give a deed thereof to your orator as demanded, and

on the 16th day of November, 1894, the said officer made,

executed, and delivered to the said Myles P. O'Connor,

as purchaser, a sheriff's -deed of said property, in which it

was stated and recited that no redemption from said

mortgage sale had been made, when the said purchaser

and the said sheriff well knew such statement to be un-

true.

That the said O'Connor lias accepted said sheriff's deed

notwithstanding such redemption by your orator, and has

taken possession of said premises, and refuses to recog-

nize your orator's right to redeem the same as a judgment

creditor of Clinton H. Carpenter.

That said real property is of the value of about $34,-

770.

VI.

That said estate of Carpenter has not been distributed

or separated from the partnership assets of Bailey and

Carpenter; but is still in the hands of said 0. K. Bailey,

who still continues to wrongfully rarry on said partner-

ship business as though such partnership existed.

That, on information and belief, the said 0. K. Bailey

has nearly wrecked said estate, and rendered the same

nearly insolvent through fraud or mismanagement, and

has allowed said property to be sold, for the purpose of

defrauding the heirs at law of said Cirpenter of their in-
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heritance and your orator of the benefit of said judgment

lien, and that in pursuance of such purpose, and in col-

lusion with said sheriff, purchaser, and others, he caused

said redemption to be prevented and refused, with the in-

tention of securing said property again from the purchas-

er for himself, or some member of his family, after your

orator's and said heirs' right of redemption had expired.

That E. F. Bailey is the son of said C. K. Bailey, and

one of the legatees under said pretended will, and that

he and the said C. K. Bailey are mow farming and carry-

ing on said premises, and dividing the profits thereof with

the said purchaser.

That the said E. F. and C. K. Bailey claim some inter-

est in said property, either by lease or otherwise, under

said purchaser, the exact nature of which is now un-

known to your orator.

VII.

That the annual rents and profits of said real property

are of the value of about $1,825, and that the same have

been taken and appropriated by the said Baileys or the

said O'Connor since the 15th day of May, 1894, no part of

which have been received by your orator.

VIII.

That by reason of the aforesaid wrongful and illegal

acts of said defendants, your orator is unable to redeem

said real property from said mortgage sale, and to enforce
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hife judgment lieu against said Clinton 11. Carpenter's

portion of said real property, as the successor in interest

to his brother's estate, and to get possession and title to

said premises as allowed by law, and has thereby been

damaged in the sum of $34,770, the value of said real

property at the time of said redemption, and iu the

further sum of $1,825, the value of the rents and profits

thereof since the 15th day of May, 1894, up to the time of

the commencement of this action, and in the further sum

of *2,000 for attorney fees made and incurred herein.

IX.

That on the 21st day of November, 1892, the said

Thomas Cunningham, as principal, and R. Gnekow. And-

rew Wolf, John Jackson, T. W. Newell, I. S. Bostwick,

Wm. Inglis, and Moses Marks, as sureties made, execut-

ed, and delivered to the people of the State of California

a bond in the sum of $00,000, conditioned that during the

next official term commencing on or about the 1st day of

January, 1895, the said Thomas Cunningham should well

and faithfully perform all the duties devolving by law

upon liim as sheriff of said county of San .Joaquin, to

which office he was duly elected at the last general elec-

tion held in the State of California, on the 8th day of No-

vember, is!rj. and that in case of his failure so to an. the

said sureties should become joint l.v and severally liable

with said principal for all damages sustained h.v reason

of his failure, neglect, or refusal to perform the duties of

such sheriff as required by law.



Myles P. O'Connor, Thomas (JunningUam et al. 13

Wherefore, your orator prays that a writ of subpoena

issue out of this Honorable Court directed to Myles P.

O'Connor, Thomas Cunningham, C. K. Bailey, E. P. Bai-

ley, K. Gnekow, Andrew Wolf, John Jackson, T. W. New-

ell, I. S. Bostwick, Wm. Inglis and Moses Marks, to ap-

pear and answer the foregoing petition as required by

law; that a decree may be made and entered against said

defendants; that said sheriff's deed made, executed, and

delivered to the said O'Connor by said officer on the 16th

day of November, 1894, be delivered up to be canceled,

and the same be declared null and void; that your orator

be allowed to redeem said premises in the character of a

judgment creditor of Clinton H. Carpenter; that said

Thomas Cunningham, as the officer making the sale of

said property, make, execute, and deliver to your orator

a sheriff's deed of said premises, such as is usually made

in case of a redemption of real property from a mortgage

sale by a redemptioner; that said C. K. Bailey and E. F.

Bailey have no right, title, or interest in and to said

premises, and that they are trespassers thereon; that de-

fendants be removed from the possession of said prem-

ises, and that your orator be placed in possession thereof;

and for the sum of $1,825, the value of the rents and prof-

its of said real property from the 15th day of May, 1894,

up to the time of the commencement of this action, and

foi the sum of |2,000, as attorney fees incurred herein

and the costs of this proceeding; that in case title and pos-

session of said real property cannot be had, for the sum

of .^34,770, the value of said premises, in lieu of such re-
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ilemption, and for such other and further relief as to the

Court mar seem just and equitable.

L. W. ELLIOTT,

Solicitor for Plaintiff.

State of California, )

> ss.

County of
)

Bernard MeGorray, being duly sworn, says that lie is

the plaintiff in the above-entitled action; that he has read

the foregoing bill, and knows the contents thereof, and

that the same is true of his own knowledge, except as to

matters which are therein stated on his information and

belief, and to those matters, that he believes it to be true.

BERNARD McGORBAY.

Subscribed and sworn to before me this Cth day of De-

ri mber, 1894.

W. J. COSTIGAN,

Commissioner and Clerk U. S. Circuit Court, Northern

District of California.

[Endorsed]: Filed December 6th, 1804. W. J. Ooe-

tigan, Olerk,
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Subpoena ad Respondendum.

UNITED STATES OF AMERICA.

Circuit Court oj the United States, Ninth Judicial Circuit,
Northern District oj California.

IN EQUITY.

The President of the United States of America, Greeting,
to Myles P. O'Connor, Thomas Cunningham, C. K.'
Bailey, E. P. Bailey, R Gnekow, Andrew Wolf, John
Jackson, T. W. Newell, I. S. Berwick, Wm. Lnglis,
and Moses Marks:

You are hereby commanded, that you be and appear in
said Circuit Court of the United States aforesaid, at the
courtroom in San Francisco, on the fourth day 'of Feb-
ruary, A. D. 1895, to answer a bill of complaint exhibited
against you in said court by Bernard McGorray, who is a
citizen of the State of Illinois, and to do and receive what
the said Court shall have considered in that, behalf. And
this you are not to omit, under the penalty of five thou-
sand dollars.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the United States, this 3d day of Janu-
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ary, in the year of our Lord one thousand eight hundred

and ninety-five, and of our Independence the 119th.

[Seai] W. J. COSTIGAN,
Clerk.

By W. B. Bearzley,

Deputy Clerk.

Memorandum Pursuant to Rule 12, Supreme Court U.

jg._You are hereby requirea to enter your appearance in

the above suit, on or before the first Monday of February

next, at the clerk's office of said court, pursuant to said

bill- otherwise the said bill will be taken pro confesso.

W. J. COSTIGAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed]

:

United States Marshal's Office, )

Northern District of California.
)

I hereby certify that I received the within writ on the

Slli day of January, lS'Ci, and personally served the same

on the !Mli day of January, lS!>r>, on Myles P. O'Connor,

by delivering to, and leaving with, Patrick Dougherty, an

adlllt person, who is a resident in the family of Myles P.

O'Connor said defendant named therein, ait the county of

Santa Clara, in said district, an attested copy thereof, at
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the dwelling-house of Myles P. O'Connor, one of said de-

li ndants herein.

San Francisco, January 25th, 1895.

BARKY BALDWIN,

U. S. Marshal.

' By P. H. Maloney,

Deputy.

United States Marshal's Office, )

Northern District of California. \

I hereby certify that I received the within writ on the

8th day of January, 1895, and personally served the same
on the 11th day of 189 , on Thomas Cunningham
and I. S. Bostwick, by delivering to, and leaving with,

Thomas Cunningham and I. 8. Bostwick, said defendants

named therein, at the county of San Joaquin, in said dis-

trict, an attested copy thereof.

San Francisco, January 25th, 1895.

BARRY BALDWIN,
U. S. Marshal.

By T. H. Maloney,

Deputy.

United States Marshal's Office, )

Northern District of California.

)

I hereby certify that I received the within writ on the

Sth day of January, 1895, and personally served the same

on the 12th day of January, 1895, on John Jackson, R.
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(Jnekow, Andrew Wolf, T. \\
r

. Newell, Win. inglis, by de-

livering to, and leaving^witk John .Jackson, 11. Gnekow,

Andrew Wolf, T. W. Newell, Win. Inglis, said defendants

named therein, at the county of ^au .Joaquin, in said dis-

trict, an attested copy thereof.

San Francisco, January 25th, 1895.

BARRY BALDWIN,

U. S, Marshal.

By P. H. Maloney,

Deputy.

United States Marshal's Office,

Northern District of California.

I hereby certify that I received the within writ, on the

8th day of January, 1895, and personally served the same

on the 12th day of January, 1895, on Mioses Marks, by de-

livering to, and leaving with, M. P. Stein, an adult per-

son, who is a. member or resident in the family of Moses

Marks, said defendant named therein, at the comity of

San Joaquin, in said district, an attested copy thereof,

one of said defendants herein.

San Francisco, January 25th, 1895.

BARKY BALDWIN,
IT. S. Marshal.

By P. FT. Maloney,

Deputy.
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United States Marshal's Office, 1

Northern District of California. (

I hereby certify that I received the within writ on the
8th day of January, 1895, and personally served the same
on the 14th day of January, 1895, on E. F. Bailey, by de-

livering- to, and with, C. K. Bailey, his father, said defend-
ant named therein, personally, at the county of San Joa-
quin, in said district, a certified copy thereof.

Sau Francisco, January 25th, 1895.

BARRY BALDWIN,
U. S. Marshal.

By P. H. Maloney,

Deputy.

United States Marshal's Office, )

Northern District of California. )

I hereby certify that I received the within writ on the
8th day of January, 1895, and personally served the same
on the 14th day of January, 1895, on C. K. Bailey, by de-
livering to, and leaving with, C. K. Bailey, said defendant.
named therein, personally, at the county of San Joaquin,
in said district, a certified copy thereof.

San Francisco, January 25th, 1895.

BARRY BALDWIN,
U. S. Marshal.

By P. H. Maloney,

Deputy.

Filed January 25. 1895. W. J. Costigan, Clerk. By W.
B. Beaizley, Deputy Clerk.
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United States Marshal's Office,

Northern District of California.

I hereby certify that I received the within writ on the

8th day of January, 1895, and personally served the same

on the 9th day of January, 1895, by delivering to, and

leaving with, Patrick Dougherty, an adult person, an at-

tested copy thereof, at the dwelling-house of Miles P.

O'Connor, one of the defendants herein, at the county of

Santa Clara, in said district, and Patrick Dougherty stat-

( d to me, when I told him I wanted to make a legal ser-

vice, and it was necessary for me to know if he was a

resident of the family, at the same time reading the blank

return on the back of said writ to him, that Miles P.

O'Connor and his family were at that time in France. At

the time of said service Patrick Dougherty came out of

the said dwelling-house of Miles P. O'Connor, and 1 de-

livered to and left said attested copy of said writ with

him, tiie said Patrick Dougherty, just outside of the kitch-

en door of said dwelling; and said Patrick Dougherty, in

response to my questions, said ho resided there then at

the times above slated, and was taking care of the place,

and that he was employed there and lived there on the

premises before Miles P. O'Connor and his family went to

France.

Dated San Francisco, this 7th day of May, 1895.

BARRY BALDWIN,

Fnited States Marshal.

By P. 11- Ma'oney,

Deputy.
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Circuit Court of the United States, Ninth Judicial Circuit

Northern District of California.

BERNARD McGORKAY,

Plaintiff,

vs.

MILES P. O'CONNOR, THOMAS CUN-

NINGHAM, C. K. BAILEY, E. P.

BAILEY, ANDREW WOLF, R,

GNEKOW, JOHN JACKSON, T. W.

NEWELL, I. S. BOSTWICK, WIL-

LIAM INGLIS, and MOSES MARKS,
Defendants.

Demurrer of Thomas Cunningham et al.

The demurrer of the above-named defendants, Thomas

Cunningham, C. K. Bailey, E. F. Bailey, Andrew Wolf, R.

Gnekow, John Jackson, T. W. Newell, I. S. Bostwick, Wil-

liam Inglis, and Moses Marks, to the bill of complaint of

the above named plaintiff.

These defendants, by protestation, not confessing or ac-

knowledging all or any of the matters or things in the

said bill of complaint contained to be true, in such man-

ner and form as the same are therein set forth and al-

leged, jointly demur to the said bill, and for causes of de-

murrer showeth: A
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That enough does not appear upon the face of the bill

to show the Court's jurisdiction of the suit, in conse-

quence of the want of proper and necessary averment of

citizenship of the parties.

!

"
II.

That it appeareth by the plaintiff's own showing by the

said bill that he is not entitled to the relief prayed by the

bill against these defendants or any of them.

Wherefore, and for divers other good causes of demur-

rer appearing on the said bill, these defendants do demur

thereto. And they pray the judgment of this Court

whether they, or any of them, shall be compelled to make

any answer to the said bill; and they humbly pray to be

hence dismissed with their reasonable costs in this behalf

sustained.

DUDLEY & BUCK,

Solicitors and of Counsel for Defendants, Thomas Cun-

ningham, C. K. Bailey, E. F. Bailey, Adrew Wolf, R.

Gnekow, John Jackson, T. W. Newell, I. S. Bostwick,

William Inglis, and Moses Marks.

I hereby certify that the foregoing demurrer is, in my

opinion, well founded in point of law.

Peby. 28, 1895. GEORGE F. BUCK,

Of Counsel for the Defendants Who have Demurred.
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State of California,

County of San Joaquin.

Thomas Cunningham, being duly sAvora, deposes and
says: I am one of the above-named defendants; the fore-

going demurrer is not interposed for delay.

THOS. CUNNINGHAM.

Subscribed and sworn to before me this 28th day of

Feb., 1895.

t Seal J C. W. WILBER,
Notary Public in and for the County and State afore-

said - mmm
Eec'd copy March 2d, 1895, within demurrer.

L. W. ELLIOTT,

Sol. for Plaintiff.

[Endorsed]: Piled March 4th, 1S95. W. J. Costigan,

Clerk.
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•

Alias Subpoena ad Respondendum.

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of California.

IN EQUITY.

The President of the United States of America, Greeting,

to Myles P. O'Connor.

You are hereby, as you have heretofore been command-

ed, that you be and appear in said Circuit Court of the

United States aforesaid, at the courtroom in San Francis-

co, on the second day of December, A. D. 1895, to answer

a bill of complaint exhibited against you in said court by

Bernard McGorray, who is a citizen of the State of Illi-

nois, a ad to do and receive what the said Court shall have

considered in that behalf. And this you are not to omit,

under the penalty of five thousand dollars.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 5th day of No-

\ ember, in the year of our Lord one thousand eight hun-

dred and ninety-five, and of our Independence the 120th.

[Seal] W. J. COSTIGAN,

Clerk.

By W. B. Beaizley,

Deputy Olerk.



Myles P. O'Connor, Thomas Cwnningham et ah 25

Memorandum Pursuant to Rule 12, Rules of Practice

for the Courts of Equity of the United States.—You are

hereby required to enter your appearance in the above

suit, on or before the first Monday of December next, at

the clerk's office of said court, pursuant to said bill; other-

wise the said bill will be taken pro confess©.

W. J. COSTIGAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed]

:

United States Marshal's Office,

Northern District of California.

I hereby certify that I received the within writ on the

5th day of November, 1895, and personally served the

same on the 5th day of November, 1895, on Myles P.

O'Connor, by delivering to and leaving with Myles P.

O'Connor, said defendant named therein, at the ity and

county of San Erancisco, in said district, an attested

copy thereof.

San Francisco, November 5th, 1895.

BARRY BALDWIN,

U. S. Marshal.

By J. D. Harris,

Deputy.

Filed Nov. 6th, 1895 W. J. Costigan, Clerk. By W.

P.. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, for the Northern District of California.

BERNARD McGORRAY,
Plaintiff,

vs.

MYLEfc P. O'CONNOR et al.,

Defendants.

Demurrer of Myles P. O'Connor to Bill of Com
plaint.

This defendant by protestation, not confessing or ac-

knowledging all or any of the matters in the said com-

plainant's bill to be true, in such manner and form as the

same are therein set forth and alleged, does demur there-

to, and for cause of demurrer shows that the said com-

plainant hath not in said bill made or stated such a

cause as does or ought to entitle him to any such discov-

ery or relief as is thereby sought and prayed for, from or

against this defendant.

Wherefore, this defendant demands the judgment of

this Honorable Court whether he shall be compelled to

make any further or other answer to the said bill, or any

of the matters and things therein contained, and prays to

be hence dismissed, with his reasonable costs in this be-

half sustained.

OLNEY & OLNEY,

Solicitors for Defendant OVonnor.

WARREN OLNEY, of counsel.
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Certificate of Counsel.

i, Warren Olney, do hereby certify that I am counsel

for the defendant O'Connor in the above-entitled action,

and that, in my opinion, the foregoing demurrer is well

founded in point of law, and that said demurrer is not in-

terposed for delay.

Dated San Francisco, December 2d, 1895.

WAKEEN OLNEY,

[Endorsed]: Filed Dec. 2d, 1S95. W. J. Oostigan,

Clerk.

At a stated term, to-wit, the February term, A. I). 1896,

of the Circuit Court of the l

T
nited States of America,

of the Ninth Judicial Circuit, in and for the Northern

District of California, held at the courtroom in the

city and county of San Francisco, on Monday, the 2d

day of March, in the year of our Lord one thousand

eight hundred and ninety-six.

Present, The Honorable JOSEPH MeKEXXA. < i

Judge.
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BERNARD McGORRAY,* 1

vs -

[ Mo. 12022.

I

MYLES P. O'CONNOR et al., J

Order Overruling Demurrers.

The demurrers to the bill herein heretofore submitted

having been fully considered, it was ordered that said de-

murrers be, and they hereby are, overruled, with leave to

defendants to plead to the jurisdiction, or answer within

twenty davs.

In the Circuit Court of the United States, Ninth Judicial

Circuit, Northern District of California.

BERNARD McGORRAY,
Plaintiff,

vs.

MYLES P. O'CONNOR et at,

Defendants.

Answer of Defendant Myles P. O'Connor.

Now comes the defendant, Myles P. O'Connor, in the

above-entitled action, and for answer bo the bill of com-
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plaint filed herein admits, alleges, and denies as follows:
He alleges upon liis information and belief, that Bern

ard MeUorray, the complainant herein, was, at the <lat,

of filing- the bill of complaint herein, and for a long time
prior thereto, a citizen of the State of California, and was
not a citizen of the State of Illinois, as in said bill of com
plaint alleged.

He admits that for many years previous to the 22d dav
of January, 1884, C. K. Bailey and G. W. Carpenter were
general partners in farming and stock-raising in the coun-
ty of San Joaquin, State of California, under the firm
name of '-Bailey & Carpenter/'

He admits that on the 22d day of January, 1884, said
C W. Carpenter died in said county of San Joaquin and
left an estate therein, which consisted largely of his un-
divided one-half interest in said partnership property of
Bailey & Carpenter.

He admits and alleges that afterwards said C. K. Bai-
ley filed in the office of the clerk of the Superior Court of
said county of San Joaquin a paper purporting to be the
last will and testament of said C. AY. Carpenter-, deceased,
in which the bulk of his property was given to tlle (

.hip
dren of said C. K. Bailey to the exclusion of his heirs at
law.

He admits that said C. K. Bailey was named therein as
the executor of said will without bonds.

He admits and alleges that afterwards such proceed-

ings were had in said court on the 23d day of February,

1884, upon petition duly filed in that behalf, the said will

of C. W. Carpenter was, by an order and judgment of said
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Court duly entered and made in the matter of said estate,

duly admitted to probate as the last will and testament

of said C. W. Carpenter, deceased, and the said C. K. Bai-

ley was appointed the executor thereof without bonds, as

therein provided, who thereupon took the oath of office,

and proceeded to act in that capacity, and still acts as

such executor.

lie admits that the said C. W. Carpenter was a bache-

lor, and that his next of kin and heirs

at law were Clinton H. Carpenter, a broth-

er, and other brothers of said deceased, and

the children of other brothers and sisters of

said deceased, who, within one year from the time of the

probate of said will of C. W. Carpenter, filed in said court

in the matter of said estate their petition in writing, con-

taining their allegations against the validity of said will,

and contesting rhe validity of the said will, on the ground

of incompetency of said deceased, and of fraud, menace,

and undue influence on the part of said C. K. Bailey, and

praying, among other tilings, that the probate thereof be

revoked and annulled, and that said petitioners be declar-

ed the heirs at law of said deceased, and as such entitled

to his estate.

He admits that said executor and legatees were made

parties defendant in said contest, and they all duly ap-

peared in said action, by their respective attorneys, and

filed their answer therein denying the materia] allega-

tions in said petition.

TTe admits that two trials were had in said court upon

the issues raised as aforesaid '" the mutter of the contest
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of said will, and elacli time the jury rendered a verdict

against the validity of the will, and that decrees were
duly made and entered in said court in the matter of said

estate in accordance with such verdicts, and that upon
appeal to the Supreme Court of the State of California,

each of said decrees were reversed, and a new trial grant-

ed in each instance, and that the contest over said pre-

tended will is still pending in said Superior Court.

He alleges, upon his information and belief, that the
contract or agreement for submitting the differences in

controversy between the proponents of said will and the
heirs of said C. W. Carpenter is in the words and figures

following to-wit:

In the Superior Court of the County of San Joaquin, State

of California

Ii. the Matter of the Estate of C. W.
CARPENTER, Deceased.

ABEL F. CARPENTER et al, Contest-

ants,

vs.

0. K. BAILEY, et al., Proponents.

Whereas a contest of the will of C. W. Carpenter is now
pending and undetermined between the above-named

contestants and proponents, and all parties interested in

the said contest agree that the same be settled, compro-
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mised, and terminated,' and further litigation thereunder

prevented.

And whereas the parties thereto are unable to agree

upon the terms of settlement and compromise, and are

willing to submit the question to Frank T. Baldwin for

determination

:

Now, therefore, in consideration of the premises, and in

consideration of and for the purpose of avoiding and pre-

venting further litigation in the matter of the said es-

tate, and settling and terminating the said contest, and in

consideration of the mutual promise hereby made, it is

hereby agreed, by and between the said contestants and

proponents, that the said matter shall be referred to

Frank T. Baldwin, as referee, to fix and determine what

under all the circumstances of the case is a. reasonable,

just, and equitable amount or portion of the said estate

to be set over to such contestants in full of all claims of

each and every of them.

"He, the said referee, shall ascertain and determine the

present net value of the said estate, and for such purpose

may take such steps as he may deem necessary. He

shall lix and determine the value of the land of the said

estate per acre, and also the amount of money which the

contestants are entitled justly and equitably t.» receive,

and shall thereupon deliver his written statement there-

of to the attorneys of the respective parties to such con-

test.

The proponents shall have live .lays from and after the

receipt pf such statement within which to decide whether

they will pay contestants in land or money, if they elect
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to pay in land, there shall be made and delivered to the

said contestants' attorney in fact, A. H. Carpenter, with-

in thirty days from the time of the exercise of such elec-

tion, deeds of so much of the said land as at the valua-

tion fixed and determined by the said referee per acre

shall make the amount found by the referee as the sum

to be paid to such contestants, which said land shall be

in one parcel, and may be designated by the said referee,

provided, however, that the land deed shall not include

any part of the west half of section 32, in township 3

north, range east, M. D. M., nor any part of the 'home

place,' so called.

The said contestants and proponents hereby agree to

be bound by the findings of the said referee, and the said

findings shall be binding upon each and every of them,

and said parties may, and they are hereby given the right

to, take any and all proper and legal steps and measures

to enforce the full and perfect performance thereof,

either to obtain the dismissal of said contest on the one

part, or the specific performance of this agreement upon
the other. •

,

The said referee shall be allowed for his services the

sum of $250, and such sum in addition thereto as may be

required to pay such expenses as may be incurred by him

in and about the reference, which sums shall be paid out

of the said estate.

None of the parties hereto shall have the right to offer

any evidence before the said referee, but such referee,

for the purpose of aiding him in determining the true con-

dition aud value of the said estate, may call for state-

ments from either party hereto, and take such evidence



34 Bernard McQorray vs.

as to him shall seem necessary to a proper determina-

tion of the question hereby submitted to him.

"in determining the amount to be allowed to the con-

testants, and in considering the claims against the said

estate, the referee shall also take into consideration tin-

fact that a certain claim of C. K. Bailey, filed and approv-

ed in said estate for a note made by deceased in his life-

time, is contested for the same reasons and on the same

grounds as made to the will.

"In witness whereof, the said contestants and propon-

ents have hereunto affixed their hands and seals this

day of May, 1893.

It is further stipulated and agreed that if either or any

of said parties refuse to conform to or abide by the de-

cision of said referee, or carry out the provisions thereof,

a decree may and shall be entered in the matter of the

contested will herein against the parties so refusing to

abide by or carry out the decision of the said referee, and

that said decree shall be entered against tin- party or par-

ties so refusing the same as though said contest had been

tried by a jury and a verdict rendered against said party

or parties so refusing to abide by or carry out said award.

Dated May ,
1893.

L. M. WALKER,

E. 1). MIDDLEKAUFF,

ADDIE MIDDLEKAUFF,

NETTIE o. WALKER,

II ATT IK M. BAILEY,

EDDIE l\ BAILEY,

0. K. BAILEY.

a. ii. carpe;nter,
Attotney in Fad for Contestants.
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This agreement is signed by the said A. H. Carpenter,

upon the condition that the original contract shall be car-

ried out, namely: That only the legal claims against said

estate shall be considered and the determination of the

referee as to such legality shall be final and conclusive;

that said referee shall designate the land to be received

by the contestants; and that said Carpenter shall receive

two span of good driving horses to be taken at appraised

value as a part of such award.

May 24th, 1893. A. H. CARPENTER

Those horses that C. K. Bailey is in the habit of driving-

shall not be chosen by the said Carpenter.

Exhibit on motion this 8th Oct., 1894.

ANSEL SMITH, Judge.

[Endorsed]
: Filed October 8th, 1891. C. W. Yolland,

Clerk. By T. H. Heffernan, Deputy Clerk.

He alleges, upon information and belief, that the only

agreement between the said proponents and the said con
H'stants of said will in relation to arbitration is the one
above set out, and is the agreement referred to in para-

graph 11 of the bill of complaint.

He alleges that any statement contained in the bill of

complaint of the terms of said agreement, other and dif-

ferent from those set out in the agreement hereinabove
copied in full, is false and untrue.

He admits and alleges that said agreement of refer-

ence was duly delivered to said Baldwin, who thereupon

accepted the appointment as such arbitrator, and after-
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•

ward duly performed ail the duties devolving upor. 1j m

as such referee as were pointed out and included i.

aforesaid agreement of reference.

He admits that all the parties to said agreement duly

appeared before said arbitrator and presented their < as -,

and filed with him their respective claims upon all the

matters to be considered and determined by him as such

referee.

He admits that afterwards, on the 4th day of January,

1894, said referee duly made aud published his award in

writing in the matter of said reference, by delivering to

the attorneys of the respective parties thereto a dupli-

cate of said award in the premises, which was after war:l

filed in the office of the clerk of said Superior Court.

He alleges that the award in writing of said Baldwin,

referee as aforesaid, is in the words and figures follow-

ing to-wit
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In the Superior Court of the County of San Joaquin, State of

California.

ABEL P. CAKPENTBK et al., \

Contestants. I

vs.

C. K. BAILEY, et al.,

Proponents.

To the Honorable, the Superior Court of the County of

San Joaquin, State of California, and to proponents

and contestants herein:

"A reference having been heretofore made to me by

agreement of said proponents and contestants, dated

May 24, 1893, authorizing and empowering me to fix and

determine a compromise and settlement of the above-en-

titled matter, and requiring me to report the same to pro-

ponents and contestants herein, I herewith respectfully

submit the following as my report as such referee:

"That I have taken testimony herein, and fully con-

sidered the same, and also the statements ; ,f proponents

and contestants submitted to me, and have examined the

records of the Court pertaining to the said matter, and

hereby fix the annexed statement to be a true and cor-

rect statement of all matters submitted to me for refer-

ence and decision.
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Total value of the estate of C. W. Carpenter,

deceased, .

%
$31,513.50

Total indebtedness of said estate 9,000.00

Net value of the estate of C. Wl Carpenter,

deceased 22,513.50

"Value of the interest of children of C. K. Bailey in

the estate of C. W. Carpenter, deceased, I find to be $11,-

256.75.

"Value of the interest of the contestant herein in the

estate of C. W. Carpenter, deceased, 1 find to be in money,

$11,256.75.

"In case contestants elect to take land instead of said

sums of money, T hereby select and designate the follow-

ing- pieces or parcels of land belonging to said partner-

ship, as and for contestants' share of said estate in lieu

of said sum of $11,256.75, the money value thereof.

"1st. That certain piece or parcel of land situate, ly-

ing and being in the county of San Joaquin, State of Cali-

fornia, and particularly described as follows, to-wit:

"The east 561 acres of section 25, township 3 north,

range 8 east, Mt. Diablo base and meridian, aud valued

by me at $16.00 per acre, or a total value of $8,976.00.

"2d. That certain piece or parcel of land situate, ly-

ing and being in the county of San Joaquin, Slate of Cali-

fornia, and particularly described as follows, to-wit:

"The southwest quarter of section 30, township 3 north,

range !» eaflt, Mt. Diablo base and meridian, consisting

of 228 acres, and valued by me at $10.00 per acre, or the

total value of |2,°°0 00.
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Total value of lauds thus described and designated,

^11,250.00.

Most respectfully submitted

F. T. BALDWIN,

Eeferee.

Dated January 4th, 1894.

[Endorsed]
: 1271. Oarpenter v. Bailey. Filed October

8th, 1894. O. W. Yoland, Clerk. By T. H. Heffernan,

Deputy Clerk."

He admits and alleges that the foregoing award is the

award in writing referred to in paragraph 11 of the com-

plaint.

He admits and alleges that said award is, and has

been since its rendition, in full force and effect, and bind-

ing upon all the parties to said agreement of reference;

but he denies that it is binding upon this defendant.

He admits and alleges that on the 30th day of October,

1882, the said firm of Bailey & Oarpenter gave a mortgage

to this defendant, as security for the payment of the sum

of $10,000 upon the real property situated in the county

of San Joaquin, Stafte of California, and more particu-

larly described as follows, viz:

The east half of the northeast quarter of the northeast

quarter of section 5, in township 2 north, range 8 east, Mt.

Diablo base and meridian; and the southeast quarter and
the east half of the southwest quarter of section 32, in

township 3 north, range 8 east, Mt. Diablo ba?e and mevi-

dian, and known as the "Bailey & Carpenter Home
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Place." He admits and alleges that said real property

at all times was a part of the assets of the firm of "Bailey

& Carpenter."

But he denies that said real property constituted any

part of the assets of the estate of 0. W. Carpenter, or that

Clinton H. Carpenter, or any other heirs of the said de-

ceased, were or are entitled to any interest therein as the

successors in interest of their late brother, the said C. W.

Carpenter, deceased.

He admits and alleges that subsequent to the death of

said C. W. Carpenter, and on the 10th day of October,

1888, an action was brought in said Superior Court of

San Joaquin county by this defendant against the said

C. K. Bailey individually, C. K. Bailey as executor of the

will of C. W. Carpenter, deceased, and C. K. Bailey as the

surviving partner of the firm of Bailey & Carpenter, to

foreclose said mortgage Said action wan brought under

and in compliance with the provisions of chapter I, title

10, part II, of the Code of Civil Procedure of the State of

California.

He admits that he made certain heirs and legatees of C.

\A t Carpenter, deceased, pail its defendant in said fore-

closure suit; but in that behalf he alleges that said heirs

;inil legatees ware not necessary or proper parties defend-

ant, and that the only purpose of making said heirs and

legatees defendants was a precautionary one, and in or-

dei to cut off ;niy possible right of redemption tin v might

lmve from the said mortgage.

He alleges that on the IHth day of Mar. h. 1890, the

Superior Oou 1 " the county of San Joaqnin. State of
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California, gave, made, and entered a judgment in com-

pliance with said provisions of said Code of Civil Proced-

ure, foreclosing the said mortgage, and directing the real

property iu said mortgage described to be sold for the

purpose of satisfying the judgment.

He alleges that said judgment of foreclosure was in

favor of this defendant, plaintiff therein, as against the

said 0. K. Bailey as an individual, and as against the said

C. K. Bailey as executor of the will of 0. W. ( 'arpen'ter,

deceased, and as against C. K. Bailey as surviving part-

ner of the firm of Bailey & Carpenter. He denies that

said judgment was against the said Clinton H. Carpenter

for any sum of money whatever, or that any judgment

a gainst the said Clinton H. Carpenter was entered in said

cause other than to cut off any supposed right of redemp-

tion in said real property iu the complaint and in the

mortgage described.

He alleges that no personal judgment was taken in said

action against any defendant whatsoever, except as

against the defendant C. K. Bailey.

He admits and alleges that on the 15th day of May,

1804, under an order of said Superior Court of San Joa-

quin county previously made in said action of foreclosure,

said real property was sold to said O'Connor at sheriffs

sale at Stockton, in said county of San Joaquin, by Thom-

as Cunningham, who was the duly elected, qualified, and

acting sheriff of said county, under and by virtue of an

execution duly issued out of said court upon said ;udg-

ment and decree in favor of this defendant, and that

thereupon a sheriff's certificate of sale was duly given by
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said sheriff to said Myles P. O'Connor as such purchaser,

iu which it was stated, among other things, that said r:'al

property sold as aforesaid was subject to redemption in

gold coin of the United. States pursuant to the statute in

such ease made and provided.

He denies that said certificate of sale stated that said

property was subject to redemption by any of said de-

fendants in said action of foreclosure, or that there was

any other or different statement respecting redemption

than that the land "is subject to redemption in gold coin

of the United States pursuant to the statute in such cases

made and provided."

He denies that, any judgment recovered by Amos H.

Carpenter against the said Clinton H. Carpenter what-

ever ever became a lien upon the said Clinton H. Car-

penter's interest or portion of I he real property described

iii the bill of complaint herein, or described in the mort-

gage from Bailey & Carpenter to this defendant.

He alleges that lie has not sufficient information or be-

lief to enable him to answer the allegation that on tihe

17th day of September, 1894, for a good and valuable

consideration, said Amos 11. Carpeniter sold, assigned,

and transferred said judgment of $12, 138 in ids favor an;'

against said Clinton EL Carpenter, to your orator, who

ever sinre has been, and now is. the lawful owner and

holder thereof; and for that reason he denies thai en the

iTili day of September, 1894, or at any other time, fo

good and valuable consideration, aaid Amos 11. Oarpen-

tei sold or assigned or transferred said judgment of f12,-

iu his favor, against said Clinton 11. Carpenter, lo the



Myles P. O'Connor, Thomas Cunningham et al. 43

complainant herein, or that he assigned or transferred

said judgment to the complainant herein, or that the com-

plainant ever since has been, or is now, the lawful owner

or holder thereof.

lie alleges that any attempted redemption from said

judgment made by the complainant herein was as a vol-

unteer, and not in the capacity of a judgment creditor of

said Clinton H. Carpenter, and that the said complainant

never at any time had a lien or interest upon, in, or to

any portion of the real property in the bill of complaint

described, and described in the mortgage from Bailey &

Carpenter to this defendant.

He alleges that no redemption or offer to redeem from

the said sheriff's sale of said property under said judg-

ment of decree and decree of foreclosure and sale has

ever been made by anyone who had any interest in, or lien

upon, the property described in the bill of complaint.

He denies that said real property is of the value of $34,-

770, or any greater value than $15,000.

He admits and alleges that the said estate of O. W. Car-

penter, deceased, has not been distributed or separated

from the partnership asset's of Bailey & Carpenter, but is

still in the hands of the said C. K. Bailey.

He denies, on his information and belief, that the said

0. K. Bailey has nearly or at all wrecked said estate, or

rendered the same nearly or at all insolvent through

fraud, or mismanagement,or at all, or allowed said prop-

erty to be sold for the purpose of defrauding the heirs

at law of said Carpenter of their inheritance, or for any

oilier purpose whatever, or at all, or for the purpose of



44 Bernard McGorray vs.

depriving the complainant herein of the benefit of said

judgment or lien, or at aH, or for any other purpose what-

soever, or that in pursuance of such purpose, or in collu-

sion with said sheriff, purchaser, or others, he caused said

redemption to be prevented or refused, with the intent of

securing said property again from the purchaser for him-

self or some member of his family after complainants' or

said heirs' right of redemption had expired. And in that

behalf this defendant alleges that no agreement of any

kind whatsoever has been made between this defendant

and the said C. K. Bailey respecting the title to said land,

or tending to or intended to deprive the complainant of

his interest therein.

He admits that since the execution of the said sheriff's

deed he has entered into the possession of the real prop-

erty therein described, and has leased the same to the

said E. F. Bailey in his own right.

He denies, upon Ms information and belief, that the

said C. K. Bailey, as an individual, or as the executor of

the will off 1

. W. Carpenter, deceased, or as the surviving

partner of Bailey & Carpenter, or in any other way,

claims any interest in said property, either" bv lease or

otherwise, under this defendant or at all.

I!- denies thai the annual rents or profits of said red

property are of the value <>f about#l,825, or of any gr at-

er value than the sum of JjjU,000.00; and he denies I hat

any Bum above .^('.(Kl.TO has b.'on taken or appropriate 1

b\ ihis defendant <«r the said Bailey, o* either of them,

since the 15th day of May, 1S<>4.
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He denies that by reason of any wrongful or illegal act

of Ihe defendants the complainant is unable to redeem

said real property from staid mortgage sale, or to enforce

any lien which he may have against said Clinton li. Car-

penter's portion of said real property, if he has any por-

ti( n, as the successor in interest to his brother's estate,

or to get title or possession of said premises, or that he

has been damaged in the sum of $34,770, or any other

sum, the value of said real property at the time of said re-

demption, or in the further sum of $1,825, or any other

sum of money, the value of the rents and profits thereof

since the 15th day of May, 1804, up to the time of the com-

mencement of this action, or in the further sum of two

thousand dollars ($2,000), or any other sum, for attorney's

fees incurred herein.

Wherefore, having fully answered, he asks to be hence

dismissed wTith his costs.

WARREN OLNEY,

Solicitor for Defendant O'Connor.

State of California,

City and County of San Francisco

Robert Watt, being first duly sworn, deposes and says

that he is the agent and attorney in fact of Myles P,

O'Connor, one of the defendants herein; that the said

Myles P. O'Connor is absent from the city and county of

San Francisco, and does not reside therein; that depon-

ent has at all times had charge of the business of the
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said O'Connor, in so far as the same relates to the mat-

ters and things set out in the bill of complaint and in the

answer herein, and the said O'Connor knows nothing

thereof, except as he has been informed by this deponent;

that this deponent has read the foregoing answer, and

knows the contents thereof, and that the same is true of

his own knowledge, except as to the matters therein stat-

ed on information and belief, and as to those matters he

believes it to be true.

ROBT. WATT.

Subscribed and sworn to before me this 24 day of

March, 1896.

[Seal] JAMES L. KING,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Due service of the within answer at Stock-

foii this 20 day of March, A. D. 1896, is hereby admitted.

A. H. CARPENTER & L. W. ELLIOTT,

Solicitors for Complainant.

[Endorsed]: Filed March 27th, 1896. W. J. Ooetigaji,

Clerk.
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In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern District of California.

BERNARD McGORRAY,
Plaintiff,

vs.

MYLES P. O'CONNOR, THOMAS
CUNNINGHAM, C. K. BAILEY, E.

F. BAILEY, ANDREW WOLF, R.

GNEKOW, JOHN JACKSON, T. W.

NEWELL, I. S. BOSTW1CK, Wm.

INGL1S, and MOSES MARKS,

Defendants.

Answer of Thomas Cunningham et al.

Now comes the defendants in the above-entitled ac

tion, towit, Thomas Cunningham, 0. K. Bailey, E. F.

Bailey, Andrew Wolf, R. Gnekow, John Jackson, T. W.

Newell, I. S. Bostwick, Win.. Inglis, and Moses Marks,

and for answer to the bill of complaint tiled herein ad-

mil and denjr as follows:

First.

Deny upon and according to their information and be-

lief that the said complainant, Bernard McGorray is or at



48 Bernard McGorray vs.

the time of the tiling of his bill of complaint herein was,

a citizen of Chicago or a citizen of the State of Illinois.

But, on the contrary, said defendants aver, charge, and

show upon and according to their information and belief

that he then was, and ever since has been, a citizen of the

State of California.

Second.

Said defendants admit that on the 22d of February,

1884, C. K. Bailey and C. W. Carpenter were general part-

ners in farming and stock raising in the county of San

Joaquin, State of California, doing business under the

firm name and style of "Bailey & Carpenter."

Third.

Admit that on said 22d day of February, 1884, said Car-

penter died, leaving an estate in said county aforesaid,

which consisted largely of his individual one-half interest

iu said partnership property of Bailey & Carpenter.

Fourth.

Admit that at the time charged in said bill of complaint

<\ K. Bailey filed in the office of the clerk of the Superior

Court of said county of San -loaqiun a paper purporting

In be, and winch defendants aver was, I he last will and

testament of said C. W. Carpenter, deceased; and admit

thai in and by said last will and testament the bulk of

his property w;is given to tin' children <»f said ft K.
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Bailey, to the exclusion of his heirs at law, and that sail

C. K. Bailey was named as executor of said will.

Fifth.

Admit that said alleged pretended will was, by an or-

der of said Superior Court in the matter of said estate,

made on the 23d day of February, 1884, duly admitted to

probate as the last will and testament of said C. W. Car-

penter, deceased, and that said C. K. Bailey was appoint-

ed the executor thereof, without bonds as therein provid-

ed, and thereupon took the oath of office, and proceeded

to act in that capacity, and is still acting as such execu-

tor.

Sixth.

Admit that C. W. Carpenter was a bachelor, and that

his next of kin and heirs at law were Clinton H. Carpen-

ter, a brother, and other brothers of the same family

name within one year from the time of the probate of said

will filed in said court, in the matter of said estate, their

verified petition in waiting, containing their allegations

against the validity of said will, and contested the vali-

dity of the same on the ground of incompetency of said

deceased, and of fraud, menace, and undue influence on

the part of said C. K. Bailey, and praying that the pro-

bate thereof be revoked and annulled, and that the pe-

titioners be declared the heirs at law of said deceased,

and as such entitled to his estate.
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(Seventh.

Admit that said executor and legatees were made par-

ties defendant in said contest, and appeared in said ac-

tion by their respective attorneys, and hied answers there

itj a>s charged in said bill of complaint.

Admit that two several trials were had in said court

and cause before a jury, and that at each trial the jury

rendered a verdict against the validity of the will, and

that two several decrees were duly made and entered in

said court in the matter of said estate, in accordance with

such verdicts, declaring said will null and void, and re-

voking and annulling the probate thereof, and declaring

said petitioners the heirs at law of said deceased, and as

such entitled to his estate.

Eighth.

Admit and charge and aver that an appeal was taken

bo the Supreme Court of the State of California from each

of said decrees so made and entered as aforesaid, and that

said" decrees, and each of them were reversed and set

aside, and a new trial granted in each instance. And ad-

mil and charge that die contesl over said will is still

pending and undetermined, and has been so pending in

said Superior Court since the 2ls1 day of February, L885,

when nol on appeal in the Supreme Court as aforesaid.
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Ninth.

Said defendants admit that on the day of May,

1893, an agreement was made and entered into by and

between the parties hereinafter named to compromise,

settle, and determine the matters in contest over the will

of the said C. W. Carpenter, and to that end submit the

terms of settlement to Frank T. Baldwin. That the par-

ties and persons to said contract, and who signed the

same, are L. M. Walker, E. D. Middlekauf, Addie M. Mid-

dlekauf, Nettie O. Walker, Hattie M. Bailey, Eddie F.

Bailey, C. K. Bailey, and A. H. Carpenter, "attorney in

fact for contestants," and none others. That no other

contract of settlement, compromise, or arbitration was
ever made, and is the contract referred to in paragraph

II. of said bill of complaint, and the same is hereby at-

tached to and made a part of this answer, and marked
Exhibit "A."

, *

Deny upon and according to their information and be-

lief that all the parties to said agreement appeared be-

fore said arbitrator, or presented their case or filed with

him their respective claims upon all or any of the matters

to be considered or determined by him as such referee.

And, upon like information and belief, said defendants

aver, charge, and show, that some of the persons who
signed said agreement of arbitration were minors, and,

by reason thereof, incompetent to enter into any contract

or arbitration of and concerning the matters and things

set out in said agreement.
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And said defendants further deny that any of the iega

tees of the will of said C. W. Carpenter duly, or at all,

made and entered into any agreement in writing, or

otherwise, wherein or whereby the said matters of differ-

ence and controversy over said estate or any matter what-

ever, should be submitted to F. T. Baldwin, as arbitral or,

or at all, to determine by an award the value of con-

testants" interest in said estate, or how much the said

Clinton H. Carpenter and other heirs at law of said C. W.

Carpenter, or either or any of them, should receive from

{•aid estate of Carpenter as their share thereof, or express-

ly, or at all, stipulated that such reference should in no

way affect the controversy then pending over said will,

01 that the same should continue pending in said court,

and not be discontinued or dismiss! d until the award of

such arbitration should be fully performed and carried

out.

Deny that said award is in full force or effect, or bind-

ing on all or any of the parties interested in said estate.

Admit that on the 80th day of October. 1SS2, the said

firm of Bailey & Carpenter gave a mortgage to Myles P.

O'Connor, who is one of the defendants named in 1his

action, as security for the payment of ihesnm of |10,000.-

Of; on the real property described in paragraph 111 of the

bill of complaint herein; and admil that said real prop-

erty so mortgaged as aforesaid, at the time of the execu-

tion of -.dd mortgage, was a part of ihe aasete of the firm

of Bailey & Carpenter, and a part of the assets of tin

tate of C W. Carpenter, deceased; bn1 deny that the s»M

Clinton II. Carpenter, or other heirs, of 0. W. Carpenter,
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or any of them, are the successors in interest to said real

estate of said C. Wi. Carpenter, or that they, or any of

them, are entitled to any part of said real estate as the
alleged successor or successors in interest of their late

brother, C. \V. Carpenter.

Admit that on the 10th day of October, 1888, au action
was brought in said .Superior Court of the county of San
Joaquin by the said O'Connor against C. K. Bailey, Clin-

ton H. Carpenter, and other defendants to foreclose said

mortgage; but deny that said action was brought against
said Clinton H. Carpenter and the other defendants as

one of the successors in interest of the said C. W. Car-
penter, deceased. Admit that on the 15th day of March,
1890, a decree of foreclosure and sale was duly made and
entered in said court and cause against the defendants
herein and in favor of said Myles P. O'Connor, for the
amount specified in said bill of complaint herein, to-wit,

the sum of |11,808.74-100, which was the amount found
due on said note and mortgage, and costs of suit.

They admit that on the 15th day of May, 1894. under an
order of said Superior Court previously made in said ac-

tion of foreclosure, said real property was wold to the
said O'Connor at sheriff's sale by Thomas Cunningham,
defendant herein, and sheriff of the county of San Joa-
quin, under and by virtue of an execution issued out of
said court under said judgment and decree in favor of
said O'Connor, and that a sheriff's certificate of sale wag
delivered by said sheriff to said Mvles P. O'Connor as
sm-h purchaser; but deny that said certificate of sale

stated or declared that said real property so sold was sub-
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jeet to redemption by any of said defendants in said ac-

tion of foreclosure. But as matter of fact they charge

and aver, upon their information and belief and advice

of counsel, that the said Clinton H. Carpenter, at the time

of such sale under said decree of foreclosure, had no

right of redemption, nor has he since had, from such sale.

Admit that at the time charged in the bill of com-

plaint, to-wit, September 15th, 1894, Amos H. Carpenter

obtained judgment in the Superior Court, of said San

Joaquin county against said Clinton H. Carpenter for the

sum of 112,428.00 damages and costs; but deny, upon

their information and belief, that on said day, or at any

time, said judgment became, or ever was, a lien upon the

land, or any part or portion thereof, mentioned and de-

scribed in paragraph Til of said bill of complaint, or ever

was a lien upon the alleged interest or portion of the said

Clinton H. Carpenter in and to said real property.

That said defendants admit that after the assignment

of said judgment, to-wit, on the 18th day of September,

1894, "your orator," in the alleged capacity of a judgment

creditor of said Clinton H. Carpenter, claiming to have a

lien on said Clinton H. Carpenters alleged interest or

portion of the real property hereinbefore described, ten-

dered to said defendant, Thomas Cunningham, the per-

son and officer as sheriff making the sale of said real

property, the sum of $12,777.05-100 in United States

gold coin, the same being the full amount of the purchase

price of said realty, together with two per cent per month

thereon in addition up to that, time, and the amount of all

taxes and assessments paid by Bald purchaser since the
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date of said sale for the redemption of said real estate

from said mortgage sale; and also handed and produced

to said officer a written notice of such redemption, which

was signed by said complainant, and stated the capacity

in which such attempted redemption was made, together

with a description of the property, the judgment and exe-

cution under which the sale was made, and the claim

that Clinton H. Carpenter was a successor in interest to a

portion of said C. W. Carpenter's interest in said pro-

perty, and one of the defendants in said action of fore-

closure, a description of the judgment against Clinton H.

Carpenter, the docketing of the same by the clerk of said

court, and the alleged lien thereof on said realty, the as-

signment of such judgment to complainant, together with

a copy of the docket of the judgment under which he

claimed the right to redeem, which was certified by the

clerk of said court, a copy of said assignment from Amos
H. Carpenter, verified by said complainant, and his affi-

davit showing the amount then actually due on such al-

leged judgment lien, and also filed a duplicate notice of

such alleged attempt to redeem in the office of the re-

corder of said San Joaquin county.

That said defendants admit that the said officer, Cun-

ningham, refused, and ever since has refused, and still

c< ntinues to refuse, to receive the money for the redemp-

tion of said property so tendered as aforesaid.

Defendants admit that at the time charged in the bill

of complaint the complainant demanded of said officer a

sheriff's <]<><>(] of said real property such as is usually giv-

en in discs to a redeniptioner, and admit that a I the time
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of said demand six months had elapsed from the time of

the sale and that no judgment debtor had redeemed or of-

fered to redeem from such sale.

Admit that said sheriff refused, and still continues to

refuse, to give a deed thereof to said complainant, and

admit that on the 16th day of November, 1894, the said

officer, Cunningham, made, executed, and delivered to

the said Myles P. O'Connor, as purchaser, a sheriff's deed

of said property, in which it was stated and recited that

no redemption from said mortgage sale had been made,

and said defendants aver and charge that said state-

ments and recitals so made in said deed are true.

Said defendants deny, upon and according to their in-

formation and belief, that said real property is of the

value of $31,770.00, or of any greater value than about

$12,800.00.

Defendants deny, upon their information and belief,

that the defendant C. K. Bailey is wrongfully earning

or the partnership business formerly existing between

Bailey & Carpenter.

Defendants deny that the said C. K. Bailey has nearly

wrecked said estate or rendered the same nearly insol-

vent through alleged fraud or mismanagement, or by any

act of said defendant Bailey, or has allowed said prop

erty to be sold for the purpose r>f defrauding the heirs at

law of said Carpenter or any one else of their inheritance,

or the complainant of the benefit of said supposed judg-

ment lien, or that in pursuance of such alleged purpose,

or in collusion with said sheriff, purchaser, nnd olhers,

or in collusion with any person or persons, he caused



Rlyles P. O'Connor, Thomas Vunnmgham et at. 57

said alleged redemption to be prevented and refused,

with the intention of securing said property again from

the purchaser for himself or some member of his family

after complainants' and said heirs' right of redemption

had expired; or that there has been any collusion between

the said C. K. Bailey and said sheriff, Cunningham, or

with any one else, to prevent any person from redeeming

said land from such mortgage sale.

Defendants deny that the annual rents and profits of

said real property are of the value of about $1,825.00, or

any greater value than about $1,000.00.

Deny that by reason of the alleged wrongful acts of

said defendants, or any of them, complainant is unable to

redeem said real property from said mortgage sale, or to

enforce his alleged and supposed judgment lien against

said Clinton H. Carpenter's portion of said real property

as the supposed successor in interest to his brother's es-

tate, or to get possession or title to said premises. And

deny by reason thereof, or at all, said complainant has

been damaged in the sum of $34,770.00, the alleged value

of said real estate, at the time of his supposed redemp-

tion, or in any sum whatever, or that he has been dam

aged in the further or other sum of $1,825.00, the alleged

value of the rents and profits thereof since the 15th day

of May, 1804, up to the time of the commencement of this

suit, or for any time or sum whatever. And deny that he
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has been further damaged in the sum of $2,000.00 or any

other sum, for attorney fees made or incurred therein.

Wherefore, said defendants pray that they may be

hence dismissed wisth judgment for their costs in this be-

half expended.

DUDLEY & BUCK,

Attorneys for said defendants.

In the Superior Court of the County of San Joaquin,

State of California.

In the Matter of the Estate of C. W.
CARPENTER, Deceased.

ABEL F. CARPENTER, et al.,

Contestants,

vs.

C. K. BAILEY et al.,

Proponents.

Whereas, a contest of the will of C. W. Carpenter is

now pending and undetermined between the above-nam-

ed contestants and proponents, and all parties interested

in said COntesH agree that the same be settled, compro-

mised, and terminated and further litigation thereunder

prevented.

And whereas, I lie parties thereto are unable to agree

upon the terms of settlement and compromise, and are
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willing to submit the question of terms to Frank T. Bald-

win for determination.

Now, therefore, in consideration of the premises, and

in consideration of and for the purpose of avoiding and

preventing further litigation in the matte]- of the said es-

tate settling and determining the said contest, and in con-

sideration of the mutual promises hereby made; it is here-

by agreed by and between the said contestants and pro-

ponents, that the said matter shall be referred to Frank

T. Baldwin as referee to fix and determine what, under-

all the circumstances of the case, is a reasonable, just

and equitable amount or portion of the said estate to be

set over to such contestants in full of all their claims of

each and every of them.

He, the said referee, shall ascertain and determine the

present net value of said estate; and for such purpose

may take such steps as he may deem necessary. He shall

fix and determine the value of the land of the said estate

per acre and also the amount in money which the con-

testants are entitled justly and equitably to receive, and

shall thereupon deliver his written statement thereof to

the attorney of the respective parties to such contest.

The proponents shall have five days from and after

the receipt of such statement in which to deride whether

they will pay the contestants in land or money. If they

elect to pay in land, there shall be made and delivered to

said contestants' attorney in fact. A. H. Carpenter, with-

in thirty days from the time of the exercise of such elec-

tion, deeds of so much of said land as at the valuation

fixed and determined by the said referee per acre, shall
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make the amount found by the referee as the sum to be

paid to such contestants* which said land shall be in one

parcel, and may be designated by the said referee; provid-

ed however, that the land deed shall not include any part

of the west half of section 32 in township 3 north, range

9 east, M. D. M., nor any part of the home place, so called.

The said contestants and proponents hereby agree to

be bound by the findings of said referee, and the said find-

ings shall be binding upon each and every of them, and

said parties may, and they arc hereby given the right

to, take any and all proper and legal steps and measures

te enforce the full and perfect performance thereof,

either to obtain the dismissal of said contest on the one

part or the specific performance of tins agreement upon

the other.

That said referee shall be allowed for his services the

sum of $250.00, and such sum in addition thereto as may

be required to pay such expenses as may be incurred by

.him in and about the reference, which sums shall be paid

out of the said estate.

None of the parties thereto shall have the right to offer

;»u\ evidence before the said referee, but such referee, for

the purpose of aiding him in determining the true condi-

tion and value of the said estate, may call for such state-

ment from either party thereto, and lake such evidence

as to him shall seem necessary to a proper determina-

tion of the question hereby submith d to him.

Tn determining the amount to he allowed to the con-

testants, and in considering the claims against the said
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estate, the referee skull also take iutu consideration liie

fact that a certain claim of C. K. Bailey, iiled and appro v-

ed in said estate for a note made by deceased in his life-

time, is contested for the same reasons and on the same

grounds as made to the will.

in witness whereof, the said contestants and propon-

nents have hereunto affixed their hands and seals, this

day of May, 1893.

It is further stipulated aud agreed, that if either or am
of said parties refuse to conform to or abide by the de-

cision of said referee, or carry out the provisions thereof,

a decree may and shall be entered in the matter of the

contested will hereiu, against the parties so refusing to

abide by or carry out the decision of the said referee, and

that said decree shall be entered against the party or par-

ties so refusing the same as though said contest had been

tried by a jury, and a verdict rendered against said party

or parties so refusing to abide by or carry out said award.

Dated May
,
1893.

L. M. Walker.

E. D. Middlekauf.

Addie M. Middlekauf.

Nettie O. Walker.

Hattie M. Bailey

Eddie F. Bailey.

C. K. Bailey.

A. H. CARPENTER,

Attormev in Fact for Contestants.
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This agreement is signed by liie said A. H. Carpenter

upon the condition that the original contract shall be car-

ried out, namely : That only the legal claims against said

estate shall be considered, and the determination of the

referee as to such legality shall be final and conclusive;

that said referee shall designate the land to be received

by the contestants; and that said Carpenter shall receive

two span of good driving horses to be taken at appraised

value as a part of such award.

May 24th, 1893.

A. H. CARPENTER.

Those horses that C. K. Bailey is in the habit of driving

shall not be chosen by the said Carpenter.

State of California, )

> s».

County of San Joaquin.
^

Thomas Cunningham, being duly sworu, deposes and

says that he is one of the defendants in the above-entitled

action; that he lias heard read tin- foregoing answer and

knows the contents thereof; that the same Ifi true of his

own knowledge, except as to such matters as are therein

stated od information or belief, and as bo those matters

he believes it to be true.

THOS. CUNNINGHAM.

Subscribed andsworn to before me this l St h day of

March, ls!)<;.

[Seal] c W. MILLER,

Notary Public in and for said State and County.
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Due service of the within answer is hereby admitted

this 26th day <>f March, 1896.

A. H. CARPENTER and L. W. ELLIOTT,

Atty. for Complainant.

[Endorsed]: Filed Men. 30th, 1896. W. -7. Costigan,

Clerk.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit Northern District of California.

IN EQUITY.
«

BERNARD McGORBAY,
Complainant,

vs.

MYLES P. O'CONNOR, THOMAS CUN-

NINGHAM, C. K. BAILEY, E. F.

BAILEY, ANDREW WOLF, R. GNE-

KOW, JOHN JACKSON, T. W. NEW
ELL, I. S. BOSTWICK, WILLIAM
INGLIS and MOSES MARKS,

Defendants.

Replication to Answers.

The replication of Bernard McGorreuy, the above-named

complainant, to the several answers of Myles P. O'Connor
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and Thomas Cunningham, C. K. liaiiey, E. F. Bailey An-

drew Wolf, G. Gnekow^John Jackson, T. W. KeweU, i .&

Bostwick, William ingiis, and Moses Mark,, defendants.

This replicant, saving and reserving to himself now

and at ail times, hereafter all and all manner of benefits

and advantage of exception which may be

nad and taken to the manifold insufficiencies

f the said answers, for replication thereto

Bays that he will aver, maintain, and prove his

bill of complaint to be tine, certain, and sufficient in tne

law to be answered onto; and that said answers of said

defendants are uncertain, nntrne, and inefficient to be

replied unto by replicant without this; that any other

matter or thing whatsoever, in the said answers contain-

ed, material or effectual in the law to be replied unto, and

not herein and hereby well and sufficiently replied unto,

confessed and avoided, traversed or denied, is true; all

which matters and things the replicant is and will be

ready to aver, maintain, and prove, as this Honorable

Court shall direct, and humbly prays as in and by his said

bin he hath already prayed.

L. W. ELLIOTT,

A. II. CARPENTER,

Solicitors for Complainant.

Received a copy of the within replication this 31st day

of March, 1896.

DFDLEV & BUCK,

Allys. for Defendants ( 'nnnin-liam H al.
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Sent a copy of the within to Warren Gluey, by mail,

this 31st day of March, 1896.

A. H. C.

[Endorsed] : Filed April 1st, 1896. W. J. Costigan,

Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

BERNARD McGORRAY,
Complainant,

!

vs - v
]

M. P. O'CONNOR et al.,

Respondents.

Enrollment ::

The complainant hied his bill of complaint herein on

tl e 6th day of December, 1894, which is hereto annexed.

A subpoena to appear and answer in said cause was

thereupon issued, returnable on the 4th day of February,

A. D. 1895, which is hereto annexed.

The respondents Cunningham et al appeared herein on

the 4th day of February, 1895, by Messrs Dudley & Buck,

Esqs., their solicitors.
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On the 4tli day of March, 1895, a demurrer was filed

herein, which is hereto annexed.

On the 5th day of November, 1895, an alias subpoena

ad respondendum was issued herein, returnable on the 2d

da}' of December A. D. 1895, which is hereto annexed.

The respondent M. P. O'Connor appeared herein on the

2nd day of December, 1895, by Warren Olney, Esq., his

solicitor.

On the 2d day of December, 1895, a demurrer of M. P.

O'Connor was filed herein which is hereto annexed.

On the 2d day of March, 1896, an order overruling the

demurrers was made and entered herein, a copy of which

is hereto annexed.

On the 27th day of March, 1896, the answer of respond-

ent M. P. O'Connor was filed herein, which is hereto an-

nexed.

On the 30th day of March, 1896, the answer of respond-

ents Cunningham et al was filed herein, which is hereto

annexed.

On the 1st day of April, 1896, a replication to the an-

swers of M. P. O'Connor and Cunningham et al was tiled

herein, which is hereto annexed.

Thereafter on the 12th day of April, 1897, a. final decree

was signed, filed, and entered herein, in the words and

figures following, viz:
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In the Circuit Court of the United States, Ninth Judicial

^ Circuit, Northern District of California.

IN EQUITY. |
;

BERNARD McGORRAY,

VB.

Plaintiff,

MY'L.Eb Jt\ O'CONNOR, THOMAS
CUNNINGHAM, C. K. BAILEY, E.

F. BAILEY, ANDREW WOLF, EL

GNEKOW, JOHN JACKSON, T. W.
NEWELL, I. S. BOSTWICK, WIL-
LIAM INGLIS, and MOSES MARKS.

Defendants.

March term,

1897.

I Final Decree.

This cause came on to be heard upon the bill of com-

plaint filed herein and the respective answers of the de-

fendants, and was argued by counsel and submitted to

the Court for its decision and thereupon on this 12th day

of April, 1897, upon consideration thereof it was ordered,

adjudged, and decreed as follows, to-wit:

That the plaintiff, Bernard McGorray, is not entitled to

any of the relief sought for in liis said bill of complaint,

and said bill of complaint is hereby dismissed.
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1l is further ordered, adjudged, and decreed that the

defendants and each of them do have and recover his

costs and disbursements in this behalf expended taxed at

$18.00.

Dated April 12th, 1897.

WM. W. MORROW,
Judge.

[Endorsed] : Filed and entered April 12, 1897. W. J.

Costigan, Clerk.



Myles P. O'Connor, Thomas Cwwmgham el ah 69

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit, Northern

District of California.

BERNARD McGORRAY,
Plaintiff,

vs.

M. P. O'CONNOR et al.,

Defendants.

Memorandum of Costs.

Disbursements of Defendant O'Connor.

Clerk's fees $10

Reporter's fees 6 add by Clk.

Notary's fees 2

Total $12

Taxed at $18

W. J. COSTIOAN,

Clerk.
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United States of America, ")

Northern District of California, V ss.

City and County of San Francisco.
J

Warren Olney, being duly sworn, deposes and says

that he is solicitor for the defendant O'Connor in the

above-entitled cause, and as such is better informed rela-

tive to the above costs and disbursements than the said

O'Connor; that the items in the above memorandum con-

tained are correct to the best of this deponent's knowl-

edge and belief, and that the said disbursements have

been necessarily incurred in the said cause.

WARREN OLMEY.

Subscribed and sworn to before me this 14th day of

April, A. D. 1897.

W. J. COSTIGAN,

; Clerk.

Clerk U. S. Circuit Court, Northern District of California.

To A. H. Carpenter,

You will please take notice that on Thursday, the 15th

day of April, A. D. 1897, at the hour of 11 o'clock A. M.

defendant O'Connor will apply to the clerk of said court,

to have the within memorandum of costs and disburse-

ments taxed pursuant to the rule of said court, in such case

made and Drovided.

WARREN OLNEY,

Solicitor for Defendant O'Connor.
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Service of within memorandum of costs and disburse-

ments, and receipt of a copy thereof, acknowledged this

15th day of April, A. D. 1897.

A. H. CARPENTEK,
Attorney for Complainant.

[Endorsed]
: Filed this 15th day of April, A. D. 1897.

W. J. Costigan, Clerk.

Certificate to Enrollment.

Whereupon, said pleadings, subpoenas, copy of order,

final decree and a memorandum of taxed costs are hereto

annexed, said final decree being duly signed, filed, and
enrolled pursuant to the practice of said Circuit Court.

Attest, etc.

tSeal ] W. J. COSTIGAN,

Clerk.

[Endorsed]
: Enrolled papers. Filed April 12th, 1897.

W, J. Costigan, Clerk.
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In the Circuit Court of the united States, Ninth Circuit,

in and for the Northern District of California.

IN EQUITY.

BERNARD McGORRAY,
Complainant,

vs -

I
No. 12,022.

M. P. O'CONNOR et al.,

Respondents.

In Equity. Suit to obtain a decree canceling and de-

claring void a certain sheriff's deed to land sold upon fore-

closure of a mortgage; to allow the complainant to re-

deem as a judgment creditor; and to direct the sheriff to

execute and deliver a deed of the property to the com-

plainant, etc.

L. W. ELLIOTT and A. H. CARPENTER, Solicitors for

Complainant.

Messrs. OLNEY & OLNEY, and DUDLEY & BUCK, So-

licitors for Respondents.

Opinion.

MOSROW, District Judge.—In th^ action the com-

plainant aeekfi to obtain the decree of this Court, cancel-

ing and declaring null and void a certain deed executed
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and delivered by the respondent, Thomas Cunningham, as

sheriff of San Joaquin County, to the respondent, Myles

1J . O'Connor, on the 16th of November, 1894, conveying to

O'Connor the lands and premises described as the E. 1-2

and NW. 1-4 of the XE. 1-4 of section 5, T. 2 N., B. 8 east,

and the SE. 1-4 and the E. 1-2 of the SW. 1-4 of section

32, T. 3 N., R. 8 east, Mount Diablo base and meridian,

which land and premises were sold by the sheriff under

and by virtue of a decree of foreclosure of a mortgage

and order of sale made by the Superior Court of San Joa-

quin county on the 15th of May, 1894. The complainant

also seeks the further decree of the Court, that he be al-

lowed to redeem the land and premises from such sale in

the character of a judgment creditor of one Clinton H.

Carpenter, and that the sheriff make a deed of the prop-

erty and deliver it to the complainant.

The case has been submitted upon the motion of both

parties for a judgment upon the pleadings. It appears,

from the complaint that on the 30th day of October, 1882,

C. K. Bailey and C. W. Carpenter, doing business as co-

partners in San Joaquin county as farmers and stock-

raisers under the name of Bailey and Carpenter, gave a

mortgage on the premises above described to the defend-

ant Myles P. O'Connor as security for the payment of

$10,000.

On January 22d, 1884, C. W. Carpenter died, leaving

an estate consisting largely of his half interest in the part-

nership property. He was an unmarried man. and, in a

document purporting to be his last will and testament,

he gave the bulk of his property to the children of C K.
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Bailey, his surviving partner, to the exclusion of his heirs

at law. This will was admitted to probate and Bailey was

appointed executor. The will was contested by Clinton

H. Carpenter, a brother of the deceased, with whom, it

appears, other brothers were associated, but their names

are not given in the bill. The executor and Jegatees were

defendants. Two trials were had before a jury, each trial

resulting in favor of the contestants, and on each ver-

dict the Superior Court entered a decree, revoking the

probate of the will and declaring the petitioners in such

contest the heirs at law of the deceased.

From each of the verdicts and decrees the executor and

legatees appealed to the Supreme Court of the State of

California, and said decrees were reversed and new trials

granted. The contest over the will is still pending in the

Superior Court of San Joaquin county. On the 10th of

October, 1888, Myles P. O'Connor brought

suit in the Superior Court of San Joaquin

county against C. K. Bailey and Clinton H.

Carpenter, as one of the alleged successors in

interest of C. W. Carpenter, deceased, and other defend-

ants, to foreclose the mortgage, and, on the 15th day of

March, 1890, a decree of foreclosure and sale was made

and entered in the Superior Court for the sum of $11,-

808.74 and costs, in the bill, it is alleged that this decree

was "made and entered in said court and cause against

C. K. Bailey and Clinton 11. Carpenter and other defend-

ants." On the 15th day of May, 1804, under the order of

Court in the foreclosure suit, the mortgaged property was

sold to the defendant Myles P, O'Connor at. sheriff's sale
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by the defendant Cunningham, and the sheriff's certifi-

cate of sale was delivered to O'Connor, and, on November

16th, 1894, the sheriff delivered to him the deed of con-

veyance which it is the object of this action to declare

null and void and of no effect.

It appears, further, that, on the 15th day of September,

1891, Amos II. Carpenter recovered a judgment in the Su-

perior Court of San Joaquin county against riinton H.

Carpenter for the sum of $12,138 damages and costs, and,

on the same day, this judgment was docketed by the clerk

of the court, so that it became a lien upon the property

of Clinton H. Carpenter. On the 17th day of September,

1891, Amos H. Carpenter sold and transferred this judg-

ment to the complainant in the present suit. After this

assignment, and on the 18th of September, 1891, the com-

plainant, in the capacity of a judgment creditor of Clin-

ton H. Carpenter and claiming a lien on the interest of

the latter in the mortgaged premises, tendered to the

sheriff of San Joaquin county the sum of $12,777.0o for

the redemption of the real estate from the mortgage sale.

The sheriff refused the money from the complainant for

the redemption of the property and refused to give him a

deed therefor.

It is further alleged in the bill that, on the 21th day

of May, 1894, Clinton H. Carpenter and other heirs at law

of the deceased and the executor and legatees under the

will entered into an agreement to arbitrate the matters

in difference over said estate, and that such matters

should be submitted to an arbitrator, who should deter-

mine, in his award, the value of contestants' interest in
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said estate and how much the said Clinton H. Carpenter

and other heirs at law of^the deceased should receive from

said estate as their share thereof; that such reference

should in no way affect the controversy then pending over

the will, but the same should continue pending in court

and not be discontinued or dismissed until the award of

such arbitrator should be fully performed and carried out;

that the reference was made and the parties appeared

before the arbitrator, who made his award, in which it

was decreed and determined that the interest of Clinton

II. Carpenter and other heirs in said estate was of the

value of $11,256.24, and that they were entitled to receive

that sum from the estate of the deceased; that the award

has never been carried out or performed and is in full

force and effect and binding upon all the parties interest-

ed in said estate.

To this complaint, a demurrer was interposed on the

ground that the complainant had not stated such a cause

of action ais entitled him to the relief for the bill. The de-

murrer was argued before Judge McKenna and overruled.

II is said that it was intimated from the bench that, but

for the allegations of the bill that a judgment had been

entered against Clinton H. Carpenter in the foreclosure

proceedings, the demurrer would have been sustained.

IT wever that may foe, an answer has been tiled bv the

respondent O'Connor, in which it is denied that the judg-

ment was against Clinton II. Carpenter for any sum of

money whatsoever, or that any judgment againsi him

was entered in the cause other than to cut off any sup

posed right of redemption of the real property described
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in the mortgage, and that no perianal judgment was tak-

en in said action against any of the defendants except as

against the defendant C. K. Bailey.

The answers of the respondents are sworn to and were

hied March 20th, 1890, and, on the 1st of April, 1890, com-

plainant hied his replication. The answers of the re-

spondents are direct and positive in their denials of the

material allegations of the bill, and as the complainant

did not waive an answer under oath and as no testimony

has been taken in support of the bill, the allegations of

the answer, responsive to the bill, must be taken as true.

(Slessinger v. Buckingham, 8 Saw. 470; Satterfield v. Ma-

lone, 35 Fed. Rep. 440; Walcott v. Watson, 53 Fed. Rep.

429; Vigel v. Hopp, 104 U. S. 441; Morrison v. Durr, 122

U. S. 518; Southern Development Co. v. Silva, 125 U. S.)

An effort appears to have been made by the complain-

ant to avoid the effect of the answer by a motion to strike

out certain portions of it, but notice of this motion was

not given until June 29th, 1890, nearly three months after

the replication had been filed and only two days before

the expiration of the time for taking testimony as pro-

vided by Rule 09 of the Equity Practice. This motion has

since been considered and denied, not only because it had

not been made at the proper stage of the proceedings, but

for the reason that the allegations proposed to be struck

out were responsive to the allegations of the bill. But,

aside from any question of pleading, the controlling ques-

tion in the case is this, Was the complainant, in Septem-

ber, 1894, as the judgment creditor of Clinton H. Carpen-

ter, entitled to redeem the land in question from the mort-
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gage sale? The right of redemption, in this State, is given

by statute and is conferred upon two classes: 1. The judg-

ment debtor, or his successor in interest in the whole or

any part of the property; 2. A creditor having a lien by

judgment or mortgage on the property sold, or in some

share or part thereof subsequent to that on which the

property was sold. (Section 701, Code of Civil Procedure.)

Can complainant's claim be maintained under the first

subdivision of this statute? The mortgaged property was

the partnership property of the firm of Bailey & Carpen-

ter, and, under the law of this State, upon the death of

one partner, the possession of the partnership interests

vesta exclusively in the surviving partner, who has the

absolute power ami control and disposition of the assets

of the partnership. (Section 1585 Code Civil Proc; Allen

v. Hill, 16 Cal. 113, 118; Theller v. Such, 57 Cal. 447, 459.)

It appears, from the bill, that the estate of Carpenter has

not been distributed or separated from the partnership

assets of Bailey & Carpenter, but is still in the hands of

C. K. Bailey who, as surviving partner, still continues the

partnership business. This fact alone is sufficient to dis-

pose of any supposed right of redemption having thus far

descended to the heirs of Carpenter. In Robertson v. Bur-

rill, 110 Cal. .')t;s, a partnership business was formed by

Robertson & Burrill, for the purpose of engaging in the

business of raising, buying, and selling stock, transacting

a general farming business ami dealing in real estate ami

other property. Robertawa died and the business was

continued by Burrill, the surviving partner, until his

death. The heirs of Robertson then brought an action
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against the administration of the estate of Burrill to com-

pel an accounting, and for the appointment of a receiver

to take charge of the Burrill estate, as being partnership

property. A demurrer to the complaint in the court be-

low was sustained. On appeal to the Supreme Court, the

judgment was a ftinned. In speaking of the right of the
heirs to maintain an action for an account-

ing and settlement of a partnership between
the decedent and a surviving partner, the Su-

preme Court said: "Plaintiffs are not the
proper parties to maintain this action, and they have not
the legal capacity to do so. While, in a sense, they are
beneficiaries of the trust which resulted by the death of
their father, the fulfillment of which was imposed upon
the surviving partner, yet there were certain intermediate
steps and processes necessary to be taken and followed
before their beneficial interests could be reduced to pos-
session. And it is these necessary processes which the
action under consideration entirely ignores. For there
was another trust intervening in time and right and duties
between the close of the surviving partner's trust and
their enjoyment of its fruits. It is true that as heirs of
their father the title to his property, real or personal, vest-

ed in them, but their title did not carry with it the right
to immediate enjoyment. The rights and duties of the Ad-
ministrator of their father's estate interposed and inter-

vened. The administrator, also, is a trustee with well-

defined duties, among the first of which is that of collect-

ing the assets of the estate and paying its just debts after
due notice to creditors. The heirs' title is subject to the
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performance by the administrator of all his trusts, and

they finally come into the possession and enjoyment of

only such portion of the estate as may remain after the

execution of them by the administrator Whether

the partnership assets consist of real or personal prop-

erty, or both, is quite immaterial, since in every case it is

made the duty of the surviving partner to account with

the personal representative."

It is clear that, under the law as thus established in

this State, the complainant has not succeeded to such an

interest of the judgment in the whole or any pant of the

property as entitle him to redeem under the statute.

This determination disposes of the question of a judg-

ment-lien, under the second subdivision of the statute,

obtained by Amos H. Carpenter in September, 1894, on

the property of Clinton H. Carpenter. As the latter had

not succeeded to any interest in the mortgaged premises,

either directly or by the terms of the award in his favor,

there was nothing to which tbe judgment lien could at-

tach.

A decree will be entered in favor of the respondents,

and for their costs.

[Endorsed]: Filed April 12,1807. W. J. Ooetigui,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Judicial Cir-
cuit, Northern District of California.

BERNARD McGORRAY,
Complainant,

]

vs.

)

MYLES P. O'CONNOR, et al., \

Defendants. /

Complainant's First BUI of Exceptions.

Be it remembered that the respondents, on the 27 day

of March, 1890, hied their respective answers herein, and

on the 1st day of April, 1896, the complainant filed his

replication to the respective answers and on the 14th day

of July, 1896, the respondents served a notice upon the

complainant that at the next calling- of the term calendar

they should move to set the cause down for trial upon bill

and answers, and on the 17th day of July, 1896, the com-

plainant in the above-entitled action filed in this Court,

and duly served on the attorneys for each and all of the

defendants herein, a notice of motion to strike the an-

swers of said defendants from off the files of said cause, on

the ground that said answers, and each of them, were not

accompanied by certificate of counsel that it was well

founded in point of law as required by Rule 10 of the

Rules of Practice of this Court, which reads as follows to-
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wit: "No demurrer or special plea or answer to a com-

plaint shall be allowed tot>e tiled, unless accompanied by

a certificate of counsel that, in his opinion, it is well found-

ed in point of law."

That said notice of motion is in winds and figures as

follows, to -wit:

[Title of Court and Cause.]

"To the Defendants, and Warren Olney, and Dudley &

Buck, their Attorneys:

You will please take notice that upon the calling of the

general term calendar next after this date, or as soon

thereafter as the matter can be heard, the complainant

A\ill move the above-named court to. strike from off the

files of said cause and court the answer of Myles P. O'Con-

nor, and the answer of Thomas Cunningham and others,

and also for an order of Court allowing a default to be

entered against each and all of the defendants herein for

want of an answer.

S;iid motion will be made upon the ground that neither

of i ho two above-named answers wore veri-

fied as required by Rule .">!> of this court.

and on the further -round tibial said an-

swers, and each of them, were no1 accompanied by a cer

tificate of counsel thai it was well founded in poin"! of
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law, as required by Rule 10 of the Rules of Practice of
this court.

Said motion will be made aud based upon the papers,
tiles, and records of said case.

Dated July 16, 1896.

L. W. ELLIOTT, aud

A. H. CARPENTER,
Solicitors for Complainant."

That thereafter, on the 3d day of August, 1896, said mo-
tion came on regularly for hearing before the Hon. Jos-
eph McKenna, as Judge of said court, and the same was
argued by counsel for the respective parties to said ac-

tion, and said motion was thereupon submitted to the
Court for decision, and the same was denied by the Court.
And the following is a copy of the order made by the said

Court in that behalf as entered in the clerk's record there-

of, to-wit:

[Title of Court and Cause.]

"Monday, August 3d, 1896.

"In this cause, after argument by counsel for the re-

spective parties, it was ordered that the motion to strike

from files the answers of defendants O'Connor and Cun-
ningham be and hereby are denied, with leave to said de-

fendants to further verify their answers and add certifi-

cates if so advised."

That said defendants, and each of them, neglected and
refused to avail themselves of the Court's said permission
to file answers as provided in the aforesaid order, and on
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i lie 27th day of March, 181)7, the said complainant filed in

this court and on the 26th day of March, 181)7, duly served

oaa the attorneys for each and all of the defendants here-

in, a second notice of motion, to strike said pretended an-

swers from off the files of said cause on the same grounds

as specified in the motion last above named, and on the

additional ground that said defendants had not, nor had

any or either of them, availed themselves of the permis-

sion theretofore granted by the Court by filing answers

which should conform to said rules of Court; that said no-

tice of motion is in words and figures as follows, to-wit:

[Title of Court and Cause. J

"To the Defendants, and Warren Olney, and Dudley &

Buck, their Attorneys:

"You will please take notice that on Wednesday, the :'.L

day of March, 1897, at the hour of 10 o'clock A. M. of said

day, or as soon thereafter as counsel can be heard, at the

courtroom of the above-named Court, in the city and

county <>f San Francisco, Stat.' of California, the <<>">-

plainant herein will move the above-named conn to strike

fTom fl the tiles of said cans.- the answer of Myles P.

O'Connor, and the answer of Thomas Cunningham et al.,

and also for an order of Court allowing ;i default t.. be

entered against each and nil of the defendants herein, tor

want of an answer.

Said motion will be made upon the -round thai neither

<( f the above-named answers were accompanied by a cer
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tificate of counsel that said answers or either uf them
were well founded in point of law as required by rule 10

of the Kules of Practice of this court, and on the further

ground that said defendants have not, nor has any or

either of them, filed new answer or answers conforming

to the rules of this court, in accordance with the order of

court heretofore made herein, on or about the 3d day of

Aug., 1896. Said motion will be made and based upon

the affidavit of A. H. Carpenter, hereto attached and

served, and upon the papers, files, and records of said

case. I

L. W. ELLIOTT, and

A. H. CAKPENTEK,
Solicitors for Complainant.

State of California,
)
> SSL

County of San Joaquin. )

A. H. Carpenter, being duly sworn, says that be is one

of the solicitors for the complainant in the above-entitled

action; that on or about the 3d day of August, 180(5, the

complainant herein moved the above-named Court to

strike from off the files of this cause each and all of the

pretended answers filed herein, on the ground that

said answers, and each of them, did not conform

with the requirements of the rules of this court, because

they were not accompanied by a certificate of counsel that

said answers were well founded in point of law; that said

motion was temporarily denied by said Court, and leave

was in-anted said defendants, and each of them, to file an-
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swers wliich should conform to the requirements uf the

rules of said Court; that said defendants, and each and

all of them, have failed and neglected to comply with said

order, and there are now no valid or lawful answers on

file in this cause; that said pretended answers were-

wrongfully filed and in direct violation of the Rules of

Practice of this court as provided in Rule 10 thereof.

A. H. CARPENTER.

Subscribed and sworn to before me this 25th day of

March, 1897.

[Seal] C. L. FLACK,
Notary Public in and for said County and State.*'

That thereafter, on the 31st day of March, 1897, said

motion came on regularly for hearing before the Hon. W.
\Y. Morrow, acting Judge of said court, and the same was

argued by counsel for the respective parties to said ac-

tion, and was submitted to the court for decision. The

Complainant read to the Court the aforesaid affidavit of

A. H. Carpenter, and urged all the grounds* set forth in

the foregoing notices for the granting of said motion. The

defendants objected to the granting uf complainant's mo-

lion on the ground that said Rules of Practice did not re-

quire any certificate of counsel loan answer on the merits.

The Court thereupon denied said motion to strike the an-

swers from off the tiles of said case, but gave DO reason

fin the decision; to wiiieh ruling of the Court the counsel

for the complainant then and there excepted; that said

order of ( torarl as entered in the clerk's records is in words

and figures as follow, bo-wit:
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[Title of Court and Cause.] No. 12022.

"Wednesday, March 31, 1897.

"Complainant's motion filed herein on the 27th instant,

to strike the answers of said defendants, O'Connor and

Cunningham et al. from the files, and for default, was sub-

mitted to the Court, and it is ordered that the said motion

be and hereby is denied, and complainant allowed an ex-

ception to this ruling."

Be it remembered that on the 29th day of June 1896,

the complainant herein filed in this court, and duly serv-

ed on the attorneys for each and all of the defendants, a

notice of motion to strike out certain portions of the an-

swers of the defendants O'Connor and Cunningham and

others, on the ground that such portions were, and each

and every part thereof was, sham, redundant, and conclu-

sions of law, as more fully appears in the notice thereof,

which is in words and figures as follows, to Wit:

[Title of Court and Cause.]

"To the Defendant® and Warren Olney, and Dudley &

Buck, their Attorneys:

"You will please take notice that on Monday, the 6 day

of July, 1896, at the hour of 11 o'clock A. M. of said day,

or as soon thereafter as counsel can be heard at the court

room of the above-named court, in the city and county of

San Francisco, State of California, the above-named com-

plainant will move said Court for judgment on the plead-
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ings, and also to strike out from the answer of Myles P.

O'Connor all of the following allegations, to-wit : All that

portion of said answer found on lines 22 to 27, inclusive, of

page 8; all on lines 12 to 17, inclusive, page 9 thereof; all

on line 30 of page 9 commencing with the word 'he,' and

all on lines 1 to 8, inclusive, page 10; all on lines 1 to 6,

inclusive, page 11 thereof; all on lines 7 to 28, inclusive,

page 11 thereof; all on lines 1 to 5, inclusive, page 12

thereof; and to strike out from the answer of Thomas

Cunningham and others all of the following words and

allegations, to-wilt, all on lines 12 and 13, page 2, of said

answer commencing with the word 'and' and said line 12;

all on line 22, page 4, to and including line 22 on page 5

thereof; all on lines 3, page 6, commencing with 'but,' to

and including line 9 on page 6; all of line fi to 10, inclu-

sive, page 7 thereof; all on line 16, page 7, commencing

with the word 'but,' up to and including line 22 same

page.

Paid motion will be made on the ground that all of the

allegations above described and referred to are, and each

of them is, sham, irrelevant, and redundant, and of snch

a character that said defendants cannot be heard to urge

the same as a defense herein, having no interest in the

mailer, save the amount of the mortgage note and will

be based on flic papers, files, nnd records of said cause.

L. W. ELLTOTT,

A. n. CARPENTERs
Attorneys for Complainant."
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That said motion came oil regularly for bearing on said

Oth day of July, 1800, and was, without any objection or

exception being made thereto, continued by the Court to

the 3d day of Aug., 1890, when counsel for the respective

pal-tie's duly appeared in court and argued said motion on

its merits, and, by order of Court, said motion and mat-

ters therein contained were submitted to the Court on

briefs to be filed thereafter; that said order of Court, as

entered in the clerk's records, is in words and figures as

follow, to-wit:

[Title of Court and Cause.] No. 12022.

"Monday, Aug. 3d, 1890.

"It is further ordered that the motion to set the cause

for hearing upon bill and answer be, and hereby is, denied,

and that the motion to strike out parts of the answers of

defendants O'Connor and Cunningham, and the motion

foi judgment on the pleadings be, and they are, submitted

upon briefs; complainant to file brief within 20 days, de-

fendant to file brief within 20 days thereafter, and com-

plainant to file reply brief within 10 days thereafter."

That thereafter said order of submission was revoked

by the Court, and said motion, at the request of counsel

foi the defendants, came on for hearing on its merits on

the 31st day of March, 1897, before the Hon. W. W. Mor-

row, acting Judge of said court, and the same was argued

by counsel for the respective parties to said action, and

was submitted to said Court for decision. That complain-

ant ur«ed that said motion be granted on the grounds
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slated in the aforesaid notice. The Court thereupon de-

nied said motion and each and every part thereof; to

which opinion and ruling of the Court the counsel for the

complainant then and there excepted. That said order of

Court, as entered iu the clerk's record, is in words and fig-

ures, to-wit:

[Title of Court and Cause.] No. 12022.

"Wednesday, March 31, 18! 1 7.

"It is ordered that the order of the loth instant, submit-

ting complainant's motion to strike out
j
tarts of answers

of defendants, and for judgment on the pleadings herein

be, and the same is hereby, vacated and set aside, com-

plainant's motion to strike out portions of the answer of

defendant O'Connor, and to strike out portions of the an-

swer of defendants Cunningham, et al., was thereupon ar-

gued by A. II. Carpenter, Esq., for complainant, and by

Warren Olney, and W. L. Dudley, Esqs., tor the defend-

ants, mid submitted to tin- Court; and the same having

been considered it was ordered that said motion be, and

hereby is, denied, and complainant allowed an exception

to the foregoing ruling.

Assignment of Errors.

The complainanl makes, assigns, and relies <>n the fol-

lowing errors, to-wit:
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I.

It was error to deny the complainant's second motion

to strike defendants' answers, and each of them, from off

the iiles of said cause.

2.

It was error to deny the complainant's motion to strike

out the said several portions from the answers of the said

defendants.

. The foregoing constitute the complainant's bill of ex-

ceptions to be used on appeal herein; and complainant

pi ays that the same may be allowed and certified as cor-

rect.

L. W. ELLIOTT,

A. H. CARPENTER,
Solicitors for Complainant.

The foregoing bill of exceptions is hereby allowed and

settled as correct.

Dated April 27th, 1897.

WM. Wl MORROW,
Judge.

[Endorsed]: Filed April 27th, 1897. W. J. Oostigan,

Clerk.
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In the Circuit Court of the United Stales, Ninth Judicial Cir-

cuit, Northern District of California.

BERNARD McGORRAY, \

Complainant, )

vs.

MYLES P. O'CONNOR et al.,

Defendants.

Complainants' Second Proposed Bill of Excep-

tions.

Beit remembered that on the third day of August, L89(j

w lien the pleadings herein were undetermined and the is-

sues raised by the bill of complaint, and the answers of

the defendants were unsettled, by reason of complainant's

mot ion, then pending on its merits, to strike said answers,

iiiid each and all of them, from off the tiles of said cause.

and by reason of a second motion by complainant, then

pending on its merits, from judgment on the pleadings,

and by reason of a third motion by complainant then

pending on its merits to strike out large portion** o\' said

answers and each of them, ou the ground that such par

lions were sham, redundant, ami conclusions of law, the

d( fendanta O'Connor and Cunningham, and others, moved

the Court, on motion dulv made and givcu to sol said



ftlylesP. O'Connor, Thomas > unitinyham vl ul, 93

action for hearing ou bill and answers. Said notice of mo-

tion is in words and figures as follows, to-\vit:

[Title of Court and Cause.]

"The complainant and his solicitors will please take

notice that upon the calling of the general term calendar

next after this date we shall move the Court to set down

the above-entitled action for hearing upon the bill and the

answers of the respondents thereto. Said motion will be

made upon the ground that the complaint has taken no

evidence within the time allowed by the rule of the court

or by law, and that said cause is ready for submission

upon the bill and answers thereto.

Dated July 13, 1890.

WAKREN OLNEY,

DUDLEY & BUCK,

Solicitors for Respondents,

That said motion came on regularly for hearing before

the Hon. Joseph McKenna, Judge of said court, aud the

same was argued by counsel for the respective parties to

the said action, and was thereupon submitted to said

Court for decision, aud the same was denied by the (Yuri

on the ground that the issues in the case were unsettled.

That said order of Court, as entered in the clerk's rec-

ords, is in words and figures as follows, to-wit:
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"Monday, August 3, 181)6.

"In this cause, after argument by counsel for the re-

spective parties, it was ordered that the motions to strike

from the tiles the answers of the defendants O'Connor and

Cunningham be, and hereby are, denied, with leave to

said defendants to further verify their answers and add

certificates if so advised. It is further ordered that tin-

motion to set the cause for hearing upon the bill and an-

swers be, and hereby is, denied, and that the motion to

strike out parts of the answers of defendants O'Connor

and Cunningham, and the motion for judgment on plead-

ings be, and they are, submitted upon briefs; complainant

to file brief within 20 days, defendants to file briefs within

20 days thereafter, and complainant to file reply brief

within 10 days thereafter."

That thereafter, on the 31st day of March, 1897, while

said issues were unsettled and undetermined by reason of

the pendency of complainant's said motions hereinbefore

referred to and hereinafter set forth in full, the defend-

ants herein, without permission or leave of Court, renew-

ed, under precisely the same circumstances as existed in

the first instance, their said motion to set said action for

hearing <>n bill and answers which had already been de-

nied as hereinbefore set forth, said notice of motion was

duly made and served, and is in the words and figures as

follows, to-wit:
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[Title of Court and Cause.]

"The complainant and hi« Siolicitoris will pleawe taiie

notice that the trial of tlhe above-entitled action was at

the beginning of this term set down for the 23d day of

March, 1897.

"You will further take notice that upon the calling of

said case for trial the defendants will insist upon the sub-

mission of the case upon the bill and answers on tile here-

in, and that the Court then and there deny the complain-

ant's motion to strike out portions of the answer, and for

judgment on the pleadings. Please govern yourselves ac-

cordingly.

"Dated March 17th, 1897.

"WABREN OLNEY,

"OLNEY & OLNEY,

"Solicitors for Defendant M. P. O'Connor.

"DUDLEY & BUCK,

"Attorneys for all the Defendants except O'Connor.''

[Endorsed] : Filed March 31st, 1897. W. J. Costigan,

Clerk.

That the complainant's said three motions (pending on

their merits at the time the defendants' first and second

motion to set said cause for hearing on bill and answers

were made), including notices thereof which were duly

made and filed and served upon the attorneys for each

and all of said defendants are in the words and figures as

follows, to-wit:
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[Title of Court and Cause.]

"To the Defendants and Warren Olney, and Dudley &

Buck, their Attorneys:

You will please take notice that on Monday, the Gth

day of July, 1890, at the hour of 11 o'clock, A. M., of said

day, or as soon thereafter as counsel can be heard, at the

courtroom of the above-named court, in the city and coun-

ty of San ranciseo, State of California, the above-named

complainant will move said Court for judgment on the

pleadings and also to strike out from the answer of Myles

P O'Connor all of the following allegations, to-wit: All

that portion of said answer found on lines 22 to 27, in-

clusive, of page 8; all on lines 12 to 17, inclusive, page 9

thereof; all on line 30 of page 9, commencing with the

word 'he,' and all on lines 1 to 8, inclusive, page 10; all on

lines 1 to 6, inclusive, page 11 thereof; all on lines 7 to 28,

inclusive, page 11 thereof; all on lines 1 to 5, inclusive,

page 12 thereof; and to strike out from the answer of

Thomas Cunningham and others all of the following alle-

gations and words to-wit: All on linos 12 and L3, page 2

of said answer, commencing with the word 'and' on said

line L2; all on line 22, page 4, t<> and including line 22, od

page 5 thereof; all on line •">. page <">, coinnioncinij with

'but,' to and including line it on page 6; all on line <*» to

id, inclusive, page 7 thereof; all on line L6, page 7, con*

men. in- with the word 'but,' up to and including line 22,

same page.

"Said motion will he made OH the ground thai all 1 he

allegations above described and referred to ape* and each
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of them is, irrelevant and redundant, and of such a char-

acter that the said defendants cannot be heard to urge

the same as a defense herein, having no interest in the

matter, save the amount of the mortgage note, and will be

based upon the files, papers, and records of said cause.

"L. W. ELLIOTT,

A. H. CARPENTER,

"Attorneys for Complainant.''

[Endorsed] : Filed June 29th, 1896. W. J. Costigan,

Clerk.

[Title of Court and Cause.]

"To the Defendants, and Warren Olney and Dudley &

Buck, their Attorneys:

You will please take notice that on Wednesday, 31st

day of March, 1897, at the hour of 10 o'clock, A. M., of said

day, or as soon thereafter as counsel can be heard at the

courtroom of the above-named court, in the city and coun-

ty of San Francisco, State of California, the complainant

herein will move the above-named court to strike from off

the files of said cause the answer of Myles P. O'Connor,

and the answer of Thomas Cunningham and others, and

also for an order of Court allowing a default to be entered

against each and all of the defendants herein for want of

an answer. Said motion will be made upon the ground

that neither of the above-named answers were accom-

panied by a certificate of counsel that said answers or

either of them were well founded in point of law as re-

quired by Rule 10 of the Rules of Practice of this court.
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and on the further ground that said defendants have not,

nor has any or either of tliem, tiled new answer or answers

conforming to the rules of this court in accordance with

the order of Court heretofore made herein on or about the

3d day of August, 1890. Said motion will be made and

based upon the affidavit of A. H. Carpenter hereto attach-

ed and served, and upon the papers and files and records

of said case.

"L. W. ELLIOTT,

"A. H. CARPENTER,

"Solicitors for Complainant."

County of San Joaquin.

Mate of California,

A. H. Carpenter, being duly sworn, says that lie is one

of the solicitors for the complainant in the above-entitled

action; that on or about the 3d day of August, 1896, the

complainant herein moved the above-named court to

strike from off the files of this cause each and all of the

pretended answers filed herein, on the ground that said

answers, and each of them, did not conform with the re-

quirements of the rules of I his court, because they were

not accompanied by a certificate of counsel that said an-

swers were well founded in point of law; that said motion

was temporarily denied by said Court, and have was

granted said defendants, and each of them, to file answers

which should conform to the requirements of the rules of

said Court; that said defendants, and each and all of

them, have failed and aeglected to comply with said

order, and there are now n<> valid or lawful answers on
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tile in this cause; that said pretended answers were

wrongfully tiled in direct violation of the rules of practice

of this court as provided in Kule 10 thereof.

A. H. CARPENTER,

Subscribed and sworn to before me, this 25th day of

March, 1897.

[ Seal J 0. L. FLACK,
Notary Public in and for said County and State."

That defendants' said second motion to set said

action for hearing on bill and answers, and complainant's

said three motions, affecting the defendant's answers, and

the issues raised thereby, came regularly on for hearing

before the Hon. W. VV. Morrow, acting Judge of said

court, and, after argument by counsel for the respective

parties thereto, the same were submitted to the Court for

decision.

The complainant objected to the granting of the de-

fendants' said second motion to set said cause for hear-

ing on bill and answers on the ground that said motion

had already been made and denied by the Court; that it

was renewed without leave of 00111*1 under the same cir-

cumstances a,s existed at the time the said motion was
first made; that the issues herein were not settled within

the meaning of the rule until all of complainant's afore-

said motions affecting said pleadings, and the issues

therein, were disposed of, and the complainant should be

allowed at least three months from the date of such dis-

position in which to take testimony.
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The Court thereupon took said motion of defendant's

to set said cause for hearing on bill and answers under

advisement, and on the 12th day of April, 1897, granted

said motion, and ordered said cause to be heard on bill

and ansAvers, and thereby refused to allow complainant

i<» take testimony in support of his bill of complaint; to

which order and ruling- of the Court counsel for complain-

ant then and there excepted.

That on said 31st day of March, 1897, complainant's

motion for judgment on the pleadings was also duly sub-

mitted to the Court for decision after argument by coun-

sel for the respective parties thereto, and the same was

taken under advisement by the Court. The complainani

urged all the grounds set forth in the written notice there-

of as above set forth.

The Court, on the 12th day of April, 1S97, denied said

motion, on the ground that the facts stated in the com-

plaint were not sufficient to warrant a judgment in favor

of (he complainant, to which ruling and opinion of tne

Court, counsel for complainani then and there excepted.

Thai said order of Court upon defendants' second mo-

tion to set said cause for hearing on bill and answers and

complainant's motion for judgment on the pleadings, •<*

entered in the clerk's records, is substantially as follows,

bo-wit:

[Title of Court and Cause.] No. 12022.

"Monday, April 12th, 1*97.

"(>n motions heretofore submitted, :i written opinion

was lih'd by the Court it is ordered that wmplainant's
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motion for judgment on the pleadings be denied, and an

exception allowed the complainant to the foregoing rul-

ing. It is also ordered that defendants' motion to set

cause for hearing on bill and answers be granted, and an

exception is allowed the complainant to the foregoing rul-

ing. It is also ordered that complainant's bill be dig-

missed, and defendants have a decree for their costs, and

an exception is allowed the complainant thereto.

"That complainant's motion to strike out portions of

the answers of said defendants, and his motion to strike

said answers from off the files of said cause, were denied

at the time of their submission, on the 31st day of March,

1897, and twelve days before the defendants' motion to

set cause for hearing on bill and answers was granted.

Assignment of Errors.

The complainant makes, assigns, and relies on the fol-

lowing errors, to-wit:

1. It was error to entertain defendants' motion to set

action for hearing on bill and answers when once denied

.and renewed, without leave of Court, under the same cir-

cumstances as existed Avhen first made.

2. It was error to grant defendants' motion to set ac-

iioii for healing on bill and answers when it had already

been denied under the same circumstances as then ex-

isted.
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o. It was error to set said motion down for hearing on

bill and answers before the issues raised by the plead-

ings were settled.

4. It was error to set said action down for hearing on

bill and answers without allowing the complainant a

reasonable time from the date of the settlement of said

issues to take testimony in support of his bill of com-

plaint.

5. It was error to set said action down for heariug on

bill and answers without giving the complainant three

months' time from the disposal of said three several mo-

tions affecting the issues raised by said pleadings in

which to take testimony in support of his bill.

6. It was error to deny complainant's motion for judg-

ment on the pleadings.

7. It was error to hold that the sheriff, as an executive

officer having no interest in the matter in controversy,

could deny the material allegations of the bill, and there-

by contest the complainant's right to redeem.

8. It was error to hold that the defendant O'Connor,

mortgagee, having no interest in the matter in contro-

versy, save the amount of his mortgage note, could deny

the material allegations of the complaint, and thereby

contest the complainant's right bo redeem.

\). it was error to hold that the defendant O'Connor,

mortgagee, haying made CHinton EL Carpenter a party de-

femlant to his suit of foreclosure, and a defendant it) ex-

el iiiimi therein, was not estopped from denying said Clin

ton ami his creditor's right to redeem.
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10. It was error to hold that complainant's motion to

strike out portions of the defendant's answers was made

too late, and that it was not made at the proper stage of

the proceedings.

11. It was error to hold that all or any part of the an-

swers of the defendants, which the complainant moved to

strike out, were proper or material allegations, because

responsive to the bill.

12. It was error to hold that the title to C. W. Carpen-

ter's interest in the realty of the firm of Bailey & Carpen-

ter did not vest in his heirs at law at his death.

13. It was error to hold that Clinton, as an heir at

law of C. W. Carpenter, had no interest in the mortgaged

property because the estate had not been distributed.

11. It was error to hold that Clinton H. Carpenter, as

defendant in the action of foreclosure, and a defendant

in execution therein, had no right to redeem the mort-

gaged property.

15. It was error to hold that a person, having an in-

terest in mortgaged property, could uot redeem it from

such mortgage sale.

The foregoing constitute the complainant's second

proposed bill of exceptions to be used on appeal herein;

and complainant prays that the same may be allowed,

and certified as correct.

L. W. ELLIOTT,

A. H. CATCrENTEK,

Solicitors for Complainant.
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In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern District of California.

BERNARD McGORRAY,
Complainant,

vs.

MYLES P. O'CONNOR et al.,

Defendants. /

Affidavit of Service.

State of California, )
( SS.

County of San Joaquin. )

A. H. Carpenter, being duly sworn, says that he is one

of the solicitors for the complainant in the above-entitled

action, and that he resides at the city of Stockton, Cali-

fornia; that Warren Olney is the attorney for one of ihe

defendants, O'Connor, in said cause, and that he, said

Olney, resides in the city and county of San Francisco,

said State, and lias an office at the intersection of Bush

and Sansome street in said city of San Francisco; that in

i ach of the two places there is a Fnited States postoffice,

and that between the said tw<> places there is .i regular

daily communication by mail; that on the 19th day of

April, 1X!>7, deponent served a tine copy of the attached,

"Complainant's Second Proposed Bill of Exceptions" on

said Warren Olney, by depositing such copy on such date
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in the postoffice at said Stockton, properly inclosed in an

envelope, addressed to ''Warren Olney' ' at his office afore-

said, the postage prepaid thereon.

A. H. CARPENTER.

Subscribed and sworn to before me this 19th day of

April, 1897.

[Seal] C. L. FLACK,

Notary Public in and for the said County of San Joa-

quin, State of California.

Received a copy of the complainant's withiu proposed

bill of exceptions the 19th day of April, 1897.

DUDLEY & BUCK,

Attorneys for Respondent Cunningham.

[Endorsed] : Filed April 21st, 1897. W. J. Costigan,

Clerk.

The foregoing bill of exceptions is hereby allowed and

settled as correct.

i>aied April 27th, 1897.

WM. W. MORROW,
Judge.

[Endorsed]: Settled and refiled April 27th, 1897. W.

T. Costigan, Clerk.
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In the Circuit Court of the United States, Ninth Judicial Gir

cuit, Northern District of California.

BERNARD McGORRAY,
Complainant and Appellant,

vs.

MYLES P. O'CONNOR, THOMAS
CUNNINGHAM, C. K. BAILEY, E.

P. BAILEY, ANDREW WOLF, R.

GNEKOW, JOHN JACKSON, T. W.

NEWELL, I. S. BOSTWICK, WM.
INCUS, and MOSES MARKS,

Defendants and Respondents.

<1

Notice of Appeal and Order'Allowing the Same

The above-named complainant, Bernard McGorray,

receiving himself aggrieved by the orders of Court mad-'

and entered herein on the 3ls1 day «>f Matrch, L897, and

the Il'iIi day of April, L897, and the final judgmenl and

decree made and entered on the L2th day of April, 1897,

in theabove-entitled proceeding, doth hereby appeal Prom

said orders of Court and final decree i«> i he United States

('on it of Appeals for the Ninth Circuit, and he prays that

tins his appeal herein may be allowed; and that a trans-

cript of i lie record and proceedings and papers upon

which said orders and final decree were made, duly an
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thentioated, may be sent to the United States Circuit

Court of Appeals for tiie .Ninth. Circuit.

Dated Sept. 21, 1897.

L. W. ELLIOTT,

A. H. OAKPENTEK,

Solicitors for the Complainant and Appellant Bernard

McGrorray.

And now on this 21st day of September, 1897, it is order-

ed that the appeal be allowed as prayed for herein, and

the amount of the bond to be given by appellant is here-

by fixed at the sum of .|500.

WM. W. MOKROW,
Circuit Judge.

[Endorsed]: Filed September 21, 1897. Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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Lithe Circuit Court of the United Slates, Ninth Judicial

Circuit, Northern District of California.

BERNARD McGORRAY,

Complainant and Appellant,

vs.

MYLES P. O'CONNOR, THOMAS

CUNNINGHAM, C. K. BAILEY, E.

F. BAILEY, ANDREW WOLF, B.

GNEKOW, JOHN JACKSON, T. W.

NEWELL, I. S. BOSTWICK, Wm.
INC LIS, and MOSES MARKS,

Defendants and Respondents,

Assignment of Errors in the U. S. C. C. for the

Ninth Circuit.

Now, od this 21si of September, in tin- year of "ur

Lord, one thousand eighl hundred and ninety-seven, iu

the city of San Francisco, State of California, comes the

said Bernard McGorray, by L. W. Elliott and Amos II.

Carpenter, his solicitors, and says thai in the record and

proceedings in the above-entitled action there is manifest

error in t his, namely:
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It was error to deny complainant's second motion to

strike the answers from off the tiles and allow a default

against the defendants, as each and all of them had re-

fused to avail themselves of the Court's permission to add

a certificate of counsel to their several answers in accord-

ance with the requirements of the rules of Court.

II.

It was error to deny complainant's motion to strike out

the said several portions from the answers of Myles P.

O'Connor and Thomas Cunningham et al., the same being

sham, irrelevant, and of such a character that nonie of

said defendants could be heard to urge such allegations

as a defense herein.

III.

It was error to entertain and grant defendants' mo-

tion to set said action for hearing on bill and answers

when once denied and renewed, without leave of Court,

under the same circumstances as existed when first made.

IV.

It was error to set said motion down for hearing on bill

of complaint and answer before the exceptions to such

answers and the issues thereby were settled.
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V.

it was error to set said action down for hearing on bill

of complaint and answers, without allowing the complain-

ant a reasonable time after the disposal of the exceptions

to said several answers and after the settlement of the is-

sues raised thereby in which to take testimony in support

of his bill of complaint.

VI.

it was error to set said action dowTn for hearing on bill

of complaint and answers, without allowing the complain-

ant three months time from the disposal of said motions

to strike said answers from off the tiles, to strike out the

sham, redundant, and irrelevant matter contained in said

answers and for judgment on the pleadings.

VII.

It was error to deny complainant's motion for judgment,

on the pleadings.

VIII.

1 1 was error to hold i hart complainant's said several mo-

tions were not made at the proper stage of the proceed-

ings, or that they were made too late, as the rules <>f

<'oini specify no time within which such motions must

he made, and as a general appearance therein and a con-
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sent to a continuance thereof, and the setting the motions

down for hearing on the merits, without raising the ob-

jection, and the failure to move to strike the same from

off the hies, was a waiver of such an objection.

IX.

It was error to hold that all or any part or portions of

the said several answers of the defendants objected to by

the complainant as sham, redundant, irrelevant, and

conclusions of law were proper or material allegations,

because responsive to the bill of complaint.

It was error to hold t hat the sheriff, as an executive of-

ficer having no interest in the matter in controversy, had

the right to deny the material allegations of the bill of

complaint, and thereby contest the complainants' right

to redeem.

XI.

It was error to hold that the defendant O'Connor, mort-

gagee, having no interest in the matter in controversy

save the amount invested in his mortgage note, had a

right to deny the material allegations of the bill, and

thereby contest the complainant's right to redeem.
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XII.

It was error to hold that the defendant O'Connor, mort-

gagee, having made Clinton H. Carpenter a party defend-

ant to his action foreclosing the mortgage and a defend-

ant in execution therein, was not estopped from denying

said Clinton and his creditor's right to redeem.

XIII.

It wras error to hold that the title to C. W. Carpenter's,

deceased, interest in the real property of the firm of Bai-

ley & Carpenter did not vest in Clinton H. Carpenter, one

of his heirs at law, at the time of his death.

XIV.

It was error to hold that the title to C. W. Carpenters

interest in the real property of the firm of Bailey & Car-

penter vested in <\ K. Bailey, the surviving partner of

said late firm, and not in said Carpenter's heirs at law.

XV.

it was .. iidi- to hold thai Clinton II. Carpenter, as an

heir at law of C. \\>. Carpenter, deceased, 01 his creditor,

had no interest in the mortgaged property of his late

brother, and no right to redeem the same from the mort-

gage sale, because said estate had not been distributed

In him iis BUCh heir.
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XVI.

It was error to hold that Clinton II. Carpenter, as a

defendant in the action of foreclosure, and a defendant in

execution therein, or his creditor, had no right to redeem

the mortgaged property.

XVII.

It was error to hold that a person, having either a vest-

ed or contingent interest, however slight, In mortgaged

property, cannot redeem it from a mortgage sale, if the

mortgagee or sheriff, making the sale thereof, objects to

such redemption.

XVIII.

It was error to render a decree in behalf of defendants,

the Court having set said action down for hearing on bill

and answers, because all matters and allegations in said

answers contained that were not responsive to the bill,

or that were made on information or belief, or that were

not positive, or that were allegations or denials of con-

clusions of law, could not betaken, treated, or considered

as I'viilotici' an «ncli n lifMirinjr

XIX.

It was error to order a decree for the defendants upon

the hearing on bill and answers, after excluding from con-
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sideration those portions of said answers that were con-

clusions of law, irresponsive, and not positive allegations

and denials, and those allegations made on information

or belief, and leaving the material allegations of the bill,

and the charges of collusion and conspiracy therein con-

tained, undenied.
,

Wherefore, the said Bernard McGorray prays that the

orders and final decree of the United States Circuit Court,

Ninth Judicial Circuit, for the Northern District of Cali-

fornia, be reversed, and that the United States Circuit

Court of Appeals for the Ninth Circuit direct the entry of

a decree below in favor of complainant and appellant,

which will finally dispose of all matters of litigation here-

in as by law provided in actions of equity.

L. W. ELLIOTT,

A. H. CARPENTER,

Solicitors for Appellant.

[Endorsed]: Piled Sept. 21, 1897. Southard Hoff-

man, Clerk. By W. R. Reaizloy, Deputy Clerk.
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At a stated term, to-wit, the July term, A. D. 1897, of the

Circuit Court of the United (States of America, of the

Ninth Judicial Circuit, in and for the Northern Dis-

trict of California, held at the courtroom in the city

and county of San Francisco, on Tuesday, the 21st

day of September, in the year of our Lord, one thou-

sand eight hundred and ninety-seven.

Present, Honorable WILLIAM W. MORROW, Circuit

Judge.

BERNARD McGORRAY

vs.

M. P. O'CONNOR, et al.

riinute Order Allowing Appeal.

Upon motion of A. H. Carpenter, Esq., counsel for com-

plainant, and upon the filing of a petition for appeal to-

gether with an assignment of errors, it is ordered that an

appeal be, and hereby is, allowed to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, from the

final decree heretofore filed and entered herein, and that

the amount of the bond upon said appeal be, and hereby

is. fixed at the sum of $500.

Bond on Appeal.

Know All Men by These Presents, that we, Bern^vl

MoGorray, as principal, and C. L. Flack and G. M. Pock,
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as sureties, are held arid firmly bound unto Myles P.

O'Connor, Thomas Cunningham, C. L. Bailey, E. F. Bai-

ley, Andrew Wolf, R. Gnekow, John Jackson, T. W. New-

ell, I. S. Bostwick, Wm. Inglis, and Moses Marks, their cer-

tain attorneys, executors, administrators, or assigns, to

which payment, well and truly to be made, we bind our-

selves, our heirs, executoi-s, and administrators, jointly

and severally, by these presents. Sealed with our seals

and dated this 23d day of September, in the year of our

Lord, one thousand eight hundred and ninety-seven.

Whereas, lately at a term of the Circuit Court of the

United States, for the Northern District of California, in

a suit depending in said court between Bernard McGor-

ray, complainant, and Myles P. O'Connor, Thomas Cun-

ningham, C. K. Bailey, E. F. Bailey, Andrew Wolf, H.

Gnekow, John Jackson, T. \V. Newell, I. S. Bostwick,

Win. Inglis, and Moses Marks, defendants, a decree was

rendered against the said Bernard McQorray, and the

said Bernard McGorray having obtained from said Court

an allowance of Ins appeal to reverse the decree in the

aforesaid suit, and a citation directed bo the said Myles

P. O'Connor, Thomas Cunningham, C. K. Bailey, E. F.

Bailey, Andrew Wolf, \l. Gnekow, John Jackson, T. W.

N'euill, I. S. Bostwick, Win. Inglis, and .Moses .Marks,

citing and admonishing them to be and appear at the

United States circuit Court of Appeals (<<v the Ninth Cir-

cuit, t<> bo holdon at San Francisco, in the Stale id' Cali-

forma, on the 27th day of October, L897, next.

Now, the condition of (lie above obligation is such, t li.lt

if the said Bernard McGorray shall prosecute his appeal
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\u effect, and answer all Uaniages and costs, if he fail to

make his plea good, then the above obligation to be void;

else lo remain in lull force and virtue.

Acknowledged before me the day and year first above

written.

BERNARD McGORRAY, [Seal]

C. L. FLACK. [Seal]

G. M. POCK.
,

[Heal]

JOSEPH H. BUDD,

Judge of Superior Court, San Joaquin County, California.

United States of America, \

Northern District of California, I

V ss.
State of California, V

County of San Joaquin.

<\ L. Flack and G. M. Pock, being duly sworn, each for

himself deposes and says that he is a householder in said

district, and is worth the sum of five hundred dollars, ex-

clusive of property exempt from execution, and over and

above all debts and liabilities.

Subscribed and sworn to before me this 24th day of

September, A. D., 18U7.

C. L. FLACK.

G. M. POCK.

JOSEPH H. BUDD,

Judge of Superior Court, San Joaquin County, California.

Sufficiency of securities approved.

JOSEPH n. BUDD,

Judge of Superior Court, San Joaquin County, California.
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Form of bond and sufficiency of sureties approved.

WM. W. MORROW,
Judge.

[Endorsed]: Filed Sept. 28, 1897. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, for the Ninth

Judicial Circuit, Northern District of California.

BERNARD McGORRAY,
Complainant,

vs.

MYLES P. O'CONNOR, THOMAS
CUNNINGHAM, C. K. BAILEY, E.

F. BAILEY, ANDREW WOLF,- R.

GNEKOW, JOHN JACKSON, T. \Y.

NEWELL, I. S. BUSTWICK, WM.
[NGLIS, and MOSES MARKS,

Defendants.

V Xu. 12022.

Clerk's Certificate to Transcript,

I, Southard Hoffman, clerk of the Circuit Court of the

Tinted States of America, <«f the Ninth Judicial Circuit,

in and for tin- Nui-tii.Mii District of California, do beretoj

certify the foregoing pages, numbered t<-"m 1 to !'0, in-
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elusive, to be a full, true, aud correct copy of the record

aud proceedings in the above-entitled cause, aud that the

same together constitute the transcript of the record here-

in, upon appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I further certify that the cost of the foregoing- tran-

script of record is $60.20, and that said amount was paid

by A. H. Carpenter, solicitor for complainant.

In testimony whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court, this 25 day of Oc-

tober, A. D. 1897.

[Seal] SOUTHARD HOFFMAN,

Clerk United States Circuit Court, Northern District of

California.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Myles P. O'Connor,

Thomas Cunningham, C. K. Bailey, E. F. Bailey,

Andrew Wolf, R. Gnekow, John Jackson, T. W. New-

ell, I. S. Bostwick, Wm. Inglis, and Moses Marks,

Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals, for the Ninth

Circuit, to be holden at the City of San Francisco, in the

State of California, on the 27th day of October, 1897, pur-

suant to an order allowing an appeal duly entered and of
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record in the clerk's office of the Circuit Court of the

United States, for the Ninth Circuit Northern Distinct of

( alifornia, wherein Bernard McGorray is appellant and

yon are appellees, to show cause, if any there be, why the

orders and decree rendered against the said appellant as

in the said order allowing appeal mentioned, should nut

be corrected, aud why speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable WiM. W. MORROW, Judge of

Hie United States Circuit Court for the Ninth Circuit,

Northern District of California, this 28th day of Septem-

ber, A. D. 1897.

WM. W. MORROW,
Circuit Judge.

Service of the within citation is hereby acknowledged

this 28th day of September, 1897.

WARREN OLNEY, per M.,

Attorney for the Defendant Myles IV O'Connor.

Service of the within citation is hereby acknowledge d

tins 29th day of September, 1897.

DUDLEY <V BUCK,

Attorneys for (lie Defendants Thoa Cunningham, O. K.

Bailey, E.F.Bailey, Andrew Wolf, R, Gnekow, John

Jackson, T. W. Newell, I. S. Boatwick, Win. Inglis. and

Moses Marks.

[Endorsed]: Piled October 7, 1897. Soutimrd Hofl

man. Clerk. \\\ \Y. B. H-aizley. Deputy Clnk.
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[Endorsed] : No. 407. In the United States Circuit

Court of Appeals for the Ninth Circuit. Bernard McGor-

ray, Appellant, v. Myles P. O'Connor, Thomas Cunning-

ham, C. K. Bailey, E. F. Bailey, Andrew Wolf, R. Gne-

kow, John Jackson, T. W. Newell, I. S. Bostwick, Wm. In-

glis, and Moses Marks, Appellees. Transcript of Record.

Appeal from the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

Filed October 25, 1897.

F. D. MONCKTON.
Clerk.
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In the United States Circuit Court of Appeals, for

the Ninth Circuit.

BERNARD McGORRAY,
Appellant,

vs.

MYLES P. O'CONNOR, et al.,

Appellees.

STATEMENT OF THE CASE.

This is an action in equity, and was brought to

redeem certain real property from a mortgage sale. C.

W. Carpenter and C. K. Bailey were partners in farming

and stock raising, and gave a mortgage of $10,000 to

defendant O'Connor on a portion of their real estate.

Afterward Carpenter died and left an alleged will, under

the terms of which a large portion of his property was

devised to the children of said C. K. Bailey, which

said will was twice adjudged to be null and void by

the Superior Court of San Joaquin county, California,

by reason of the unsoundness of mind of the testator,

and of fraud and undue influence exercised by the

defendant, C. K. Bailey; but a new trial having been

granted, the case was still pending in said court at the

time of the commencement of this action. C. K. Bailey,

the surviving partner, caused said mortgage to be fore-
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closed for the purpose of defrauding the Carpenter heirs,

and the land covered thereby was purchased at such

sale by the defendant O'Connor, the mortgagee, for the

amount of the note and costs, which was about one-third

of its real value, with the understanding that it should

be reconveyed to the said Bailey for the amount of the

purchase price after Carpenter's heirs' time of redemp-

tion had expired.

Clinton H. Carpenter was an heir at law of C. VV.

Carpenter, and his successor in interest in respect to

the land in controversy, and one of the contestants of

said alleged will, and the defendant against whom a

judgment was duly rendered and docketed in said

Superior Court, so that it became a lien on said real

property after said mortgage had been foreclosed. The

complainant, who was the owner of this judgment

against Clinton, tendered within the time allowed by

law, to defendant Cunningham, the Sheriff who made

the sale, the money necessary to redeem said property,

which, at the instigation of defendants O'Connor and

Bailey, and in collusion with them for the purpose of

defr.uiding said heirs, he refused to receive. This action

was then brought, and the defendants riled answers

which were not accompanied by a certificate of counsel

that they were well founded in point of law, as required

by Rule 10 o( the Rules of Prnctice of the United

States Circuit Court The complainant then moved to
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strike said answer off the files on that ground, and also

to strike out portions of said answers on the ground that

such parts were sham, irrelevant, impertinent and con-

clusions of law, and also moved the Court for judgment

on the pleadings.

On the 3d day of August, 1896, the Court denied

complainant's motion to strike said answers oft the files,

and gave the defendants permission to amend their said

answers by adding such certificate, and took said other

motions of complainant under advisement.

On the 13th day of July, 1896, while complainant's

motions were pending as aforesaid, the defendants

moved the Court to set said cause for hearing on bill

and answers, and the same was denied on the 3d day of

August, 1896.

The defendants having failed and refused to amend

their answers in accordance with the permission of the

Court as aforesaid, the complainant again moved the

Court on notice to strike said answers off the files, and

for judgment for want of an answer, and the same was

denied on the 31st day of March, 1897.

While all of complainant's motions were pending and

submitted to the Court for decision as aforesaid, the

defendants, without leave of Court, renewed their

previous motion to set said cause for hearing on bill

and answers, and the same was granted and a decree
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was thereupon entered in favor of defendants. The

complainant appealed.

SPECIFICATION OF ERRORS.

i.—It was error to deny complainant's second motion

to strike the defendants' answers from off the files and

allow a default, when said defendants had refused for

several months to make such answers conform to the

requirements of the rules of Court.

2.—It was error to deny complainant's motion to

strike out the said several portions from the defendants'

answers, the same being sham, irrelevant, impertinent

and conclusions of law.

3.— It was error to entertain and grant defendants'

second motion to set said action for hearing on bill and

answers when once denied and renewed, without leave

of Court, under the same circumstances as existed when

first made.

4.— It was error to set said action down for hearing

on bill and answers before the exceptions to such

answers and the issues raised thereby were settled.

5.— It was error to set said action down for hearing

on bill and answers without allowing the complainant

three months, or <i reasonable time after the disposal of
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the exceptions to said answers and the settlement of

the issues raised thereby, in which to take testimony in

support of his bill.

6.— It was error to hold that complainant's said

several motions were not made at the proper stage of

the proceedings, and that they were made too late.

7.— It was error to deny complainant's motion for

judgment on the pleadings.

8.—It was error to hold that all, or any part or por-

tion, of the said several answers objected to by the

complainant as sham, impertinent, irrelevant and con-

clusions of law, were proper or material allegations,

because responsive to the bill of complaint.

9.— It was error to hold that the Sheriff, as an execu-

tive officer having no interest in the matter in contro-

versy, had a right to deny the allegations of the bill, and

thereby contest the complainant's right to redeem.

10.— It was error to hold that defendant O'Connor,

the mortgagee, having no interest in the matter in

controversy, save the amount invested in the mortgage

note, had a right to deny the allegations of the bill, and

thereby contest the complainant's right to redeem.

11.— It was error to hold that defendant O'Connor,

the mortgagee, having made Clinton H. Carpenter a
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party defendant to his action foreclosing the mortgage,

and a defendant in execution therein, was not estopped

from denying said Clinton and his creditors' right to

redeem.

12.—It was error to hold that the title to C. W.

Carpenter's interest in the real property of the firm of

Bailey & Carpenter did not vest in Clinton H. Carpen-

ter, one of his heirs at law, at the time of his death.

13.— It was error to hold that the title to C. W.

Carpenter's interest in the real property of the firm of

Bailey & Carpenter vested in C. K. Bailey, the surviving

partner, and not in said Carpenter's heirs at law.

14. It was error to hold that Clinton H. Carpenter,

as an heir at law of C. W. Carpenter, deceased, or his

creditor had no interest in the mortgaged property

of his late brother, and no right to redeem the same

from the mortgage sale, because said estate had not

been distributed to him as such heir.

15.— It was error to hold that Clinton H. Carpenter,

as a defendant in the action of foreclosure, and a defend-

ant in execution therein, or his creditor, had no right to

redeem the mortgaged property.

i6.— It was error to hold that a person, having either

a vested or a contingent interest, however slight, in
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mortgaged property, can not redeem it from a mortgage

sale, if the mortgagee, or Sheriff making the sale thereof,

objects to such redemption.

17.— It was error to render a decree in behalf of

defendants on bill and answers, because all matters and

allegations in said answers that were not responsive to

the bill, or that were made on information or belief, or

that were not positive, or that were allegations or

denials of conclusions of law, could not be taken, treated

or considered as evidence on such hearing.

18.— It was error to render a decree for the defend-

ants upon bill and answer, after excluding from con-

sideration those portions of said answers that were

conclusions of law, irresponsive and not positive allega-

tions and denials, and those allegations made on infor-

mation or belief and leaving the material allegations

of the bill and the charges of collusion and conspiracy

therein contained undenied.

19.— It was error to refuse to allow the complainant

to redeem, when such redemption could not injure

the defendants, and a refusal thereof might jeopardize

the complainant's judgment and Clinton's entire interest

in his brother's estate.
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ARGUMENT.

i.—Rule No. 10 of the Rules of Practice of the United

States Circuit Court provides that " no demurrer, or

" special plea, or answer to a complaint shall be allowed

"to be filed, unless accompanied by a certificate of

"counsel, that, in his opinion, it is well founded in point

" of law." As the answers did not conform to the

above rule, the complainant, on the 1 6th day of July'

1896, moved the Court to strike said answers from off

the files and for a default. On the 3d day of August,

1896, the motion was denied, and leave was given said

defendants to add such certificate. (Trans, pg. 83.)

The defendants having refused to add said certificate,

the complainant, on the 25th day of March, 1897, made

affidavit of such refusal on the part of the defendants,

and renewed, on notice, hia motion to strike said

answars from off the files and for a default. This motion

was denied on the 31st day of March, 1897, and com-

plainant excepted thereto. (Trans. 86) The rule is

imperative that no answer shall be filed without such

certificate, but, having been filed contrary to said rule,

they should have been disregarded until corrected, in

accordance with the permission granted by the Court.

Such has been the penalty attached to the breach of

similar rules.

Nat'i Bank vs. Ins. Co., 104 U. S., 54-76.
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Hinds vs. Keith, 13 U. S. App., 314.

Secor vs. Singleton, 9 Fed. Rep., 809.

The defendants having refused to make their answers

conform to the requirements of said rule, they should

have been stricken trom the files, a default should have

been entered, and the complainant's bill taken pro

confesso.

2.—The errors assigned under this paragraph can be

ascertained only by an inspection of the original papers

—except the denial of complainant's citizenship.

(Trans. 29.) Such an objection cannot be raised at a

trial on the merits Defendants should have filed a plea

in abatement.

Hartog vs. Memory, 116 U. S., 589.

Farmington vs. Pilisbury, 114 U. S., 143.

DeWolf vs. Raband, 1 Pet., 476.

3.—On the 13th day of July, 1896, the defendants

moved the Court to set the action down for hearing on

bill and answers, and on the 3d day of August, 1896,

said motion was denied by Judge McKenna on the

ground that the issues were unsettled. (Trans. 93.)

On the 17th day of March, 1897, the defendants,

without leave of Court, renewed said motion under

precisely the same circumstances as existed when the

motion was first made. (Trans. 94.) And on the 12th
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day of April, 1897, Judge Morrow granted said motion,

and refused to allow the complainant any time in which

to take testimony in support of his bill. (Trans. 100.)

It is a well settled principle of law and practice in

this State, that a motion renewed without leave of Court

should be denied.

Reed vs. Allison, et al., 54 Cal., 490.

Ford vs. Doyle, 44 Cal., 637.

In the Federal Courts it has been held that a Judge

will rarely refuse to follow a ruling made by one of his

colleagues in the same or a similar case.

Cole S. M. Co. vs. Va. and G. H. Water

Co., 1 Saw., 685.

Waklee vs. Davis, 44 Fed. Rep., 532.

Warswick MPg Co. vs. City of Phila., 30

Fed. R., 625.

4.—On the 31st day of March, 1897, while the

pleadings were unsettled and the issues undetermined

by reason of complainant's motions to strike our por-

tions from the answers of the defendants, to strike said

answers off the files, and for judgment on the pleadings,

the defendants moved the Court to set said action for

hearing on bill and answers. (Trans. 95). All four of

said motions were submitted at the same time. Subse-

quently the Court denied ;ill of complainant's motions,
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and ordered a decree for the defendants before the com-

plainant had notice that the issues were settled. This

was equivalent to deciding the case before the issues

were determined.

5.—The complainant should have been allowed a

reasonable time, or at least three months from the

settlement of siid issues, in which to take testimony in

support of his bill.

Equity Rules, No. 69.

6.—The law and the rules of practice in Courts of

Equity, prescribe no time within which such motions

may be made. The defendants can not complain be-

cause the complainant waited a reasonable time for

them to make their answers conform to the requirements

of the rules of court, before renewing his motion to

strike them off the files for want of a proper certificate

of counsel.

If said motions of complainant were not made in

time, the defendants should have moved to strike the

same from the files on that ground. By consenting to

a continuance from time to time and setting them down

for hearing on the merits, the objection was waived.

Foster's Fed. Practice, Vol. I, sections 152,

153, 139, 119.

Daniel's Ch. Practice (2 Am. ed.), 661-663.



. [ ,2 ]

Ewing vs. Blighty 3 Wall, Jr., 134.

Curzon vs. Ds La Zouch, 1 Swanst, 193.

It is contended by defendants that a motion to strike

out is a proceedure unknown to the Federal practice.

The authorities do not support this assertion.

Armstrong vs. Chem. Nat'l Bank, 37 Fed.

Rep., 466.

U. S. vs. Stone, 106 U. S., 525.

Gilchrist vs. Helena etc. Ry. Co., 47 Fed.

Rep., 593.

A demurrer or exceptions can not reach redundant,

sham or irrelevant matter; it can only be expunged on

motion.

Adams vs. Bridge Iron Co., 6 Fed. Rep.,

179.

B. B. R. Iron Co. vs. W. R. Iron Co., 43

Fed. Rep., 391-

y.—Judgment should have been rendered in favor of

the complainant on the pleadings. It is alleged in the

bill that only a portion of the estate of Carpenter was

devised to Bailey's children, and that Clinton H.

Carpenter was one of the heirs and successors in

interest of his late brother in respect to the land in

controversy. (Trans, pg. 6.) These allegations are

admitted by the defendants. Therefore, the title to
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said land vested in Clinton at his brother's death. This,

together with the other admissions of the defendants,

and the allegations of the bill js a solution of the whole

case, and renders a consideration of the technical

objections of the defendants' unnecessary.

8.—All of the sham, irrelevant, impertinent and

redundant matter and conclusions of law pleaded in

said answers should have been stricken out on motion.

The denial of a conclusion of law raises no issue, and

the facts are deemed admitted.

Nelson vs. Murray, 23 Cal. 338.

Turner vs. White, 73 Cal., 299.

Adams vs. Adams, 21 Wall., 185.

U. M. Ins. Co. vs. C. M. M. Ins. Co., 2

Curt., 524.

Sham, impertinent and redundant matter should be

expunged on motion, although responsive to allegations

in the bill.

9.—Defendant Cunningham was an executive officer

and the Sheriff who made the sale of the property.

As such officer he had no interest in the matter of the

redemption. He can not contest or litigate, legally or

equitably, either as plaintiff or defendant, a matter in

which he has no interest. This is a too well settled

principle of law to need the citation of authorities.
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io.—Defendant O'Connor was the mortgagee, and

his interest in the matter of the redemption was a lien

on the property for the amount invested in his mort-

gage note.

Curtis vs. Millard. 81 Am. Dec, 460.

Reynolds vs. Harris, 14 Cal., 667.

McMillan vs. Richards, 9 Cal., 365.

Crassen vs. White, 87 Am. Dec, 420.

Having been tendered the full amount of that lien by

one of the defendants in his action of foreclosure, he

had no right, legal or equitable, to contest such redemp-

tion.

Jones vs. Black, 48 Ala., 540.

Dejornette vs. Haynes, 23 Miss., 600.

And a Court will not allow a mortgagee to urge, by

way of defense, that the right of redemption impairs

the obligation of a contract.

Sullivan vs. Berry, 4 Am. S. Rep., 147.

Williamson vs. Carlton, 51 Me., 449.

Or that a second mortgage under which a redemptioner

offered to redeem was fraudulent.

Baldwin vs. Burt, 61 N. W., 601.

Hovey vs. Tucker, 50 N. W., 1038.

Or that there was other fraud on the part of the re-

demptioner.
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Bradley vs. Snyder, 14 111,, 263.

Livingston vs. Ives, 35 Minn., 55.

Or that the complainant is not the owner of the right

of the redemption.

Jones on Mortgages, Vol, II, section 1105.

Or that some person other than the redemptioner

furnished the money.

Seale vs. Doane, 17 Cal., 477.

Or that there was no consideration between the

assignee and assignor for the right of redemption, or

the former's object in obtaining it.

Jones on Mortgages, Vol. II, section 1105.

Or that the claim under which the redemption was

made was irregular.

Schuck vs. Gerlach, 101 111., 342.

Powers vs. Russell, 13 Pick., 69.

Or that the mortgagor has not a valid title to the

mortgaged premises.

Lorenzano vs. Camarillo, 45 Cal,, 128.

Powell on Mortgages, Vol. I, 408.

As long as the lien of the mortgage was recognized

and secured, it was no business of the mortgagee who

held the right of redemption or what became of it.

Bradley vs. Snyder, 58 Am. Dec, 565.



• [ i6 ]

If the Sheriff receives the money from one not entitled

to redeem, that does not prejudice the party holding the

certificate of sale.

Horton vs. Maffitt, 100 Am. Dec, 222.

ii.—When the defendant O'Connor foreclosed his

mortgage upon the property in controversy, he made

Clinton H. Carpenter a party defendant therein, and

alleged that he was an heir at law of his deceased

brother, and thereby had an interest in said realty.

(Trans. 6.) In his answer herein he alleges that he

made Clinton a party to cut off this right of redemption.

(Trans. 40.) These allegations are clearly an admission

that the right exists and should estop him from denying

his and his creditor's right to redeem.

12.— All questions as to the vesting of the property

in controversy in the heirs at law, or the validity or

invalidity of the alleged will ol C. W. Carpenter, is

really eliminated from consideration in this case, as is

shown in paragraph No. 7 herein; but for the purpose

of showing the fallacy of the claim that, in case of a

voidable will, the title to real property vests in the legatees,

it may be said that if that theory be correct, the realty

included in C. W. Carpenter's will vested first in the

legatees, then in the heirs at law at the termination of

the first contest, and, depending upon the status of the

will, changed fromone to the other four times. If, after
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the next trial, it should finally be adjudged void, the

realty would, on the fifth change, vest in those naturally

entitled. Such a theory is absurd.

Real property vests in the heirs at law until it has

been finally adjudicated that it belongs to others not

naturally entitled.

Legatees' rights are contingent, and depend upon the

final establishment of the will.

If the will is not probated and finally declared valid,

the legatees take nothing thereunder. Hence, no real

property vests in them until their rights are finally

determined.

It has been held in this State that where a will is void

or voidable, as to persons naturally entitled to inherit

the property, the realty vests immediately after the

testator's death in the heirs at law notwithstanding the

will.

Smith vs. Olmstead, 88 Cal., 582.

Estate of Wardell, 57 Cal., 489.

Pearson vs. Pearson, 46 Cal., 627.

13.—All the interest of a deceased partner in partner-

ship real property vests in the heirs at law, and not in

the surviving partner.

Redfield on Wills, Vol. Ill, pg. 143.

Washburn on Real Property, Vol. I, pgs.

702-4.
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Bates on Partnership, sections 293 and 712.

Freeman on Executions, Vol. I, section 183.

Parson on Contracts, Vol. I, pg. 169; note.

The surviving partner has merely an equity in such

property for the payment of the partnership debts

McNeil vs. Cong'l Soc, 66 Cal., 106-110.

Stokes vs. Stevens, 40 Cal., 394.

Lowe vs. Alexander, 15 Cal., 298.

14.—Upon the death of the owner, all his real

property vests immediately in the heirs at law, and does

not await the decree of distribution. This is a primary

principle of law, and does not require the citation of

authorities.

15.—It is admitted by the defendants that Clinton H.

Carpenter was a party defendant in the action foreclosing

the mortgage and that he was made a defendant therein

for the purpose of cutting off his right of redemption

in said real property. The judgment divested Clinton

of his property, and it is immaterial whether it was

land or money. The judgment and execution having

run against his interest in the land, it gave him and his

creditor the right to redeem it.

Yoakum vs. Bower, 51 Cal., 540.

Whitney vs. Higgins, 10 Cal., 554.

Hall vs. Arnott, 80 Cal., 355.
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And he has a right to redeem, although he has no

interest in the mortgaged property.

Lorenzano vs. Camarillo, 45 Cal., 125.

Yoakum vs. Bower, supra.

This is decisive of the whole case, and is sufficient

alone to entitle the complainant to redeem.

A judgment creditor may redeem.

C. C. P., section 701.

Kent vs. Laffan, 2 Cal., 596.

McMillan vs. Richards, 9 Cal., 366.

Brainard vs. Cooper, 10 N. Y., 361.

Schuck vs. Gerlach, 101 111., 338.

And the judgment need not be a lien upon the real

property.

Schroeder vs. Bauer, 41 111. App., 484.

Plase vs. Ritch, 132 111., 638.

Karnes vs. Lloyd, 52 111., 113.

1 6.—A contingent interest is sufficient to entitle one

to redeem.

Bacon vs. Bowdon, 22 Pick., 401.

Davis vs. Wetherell, 13 Allen, 63.

Jones on Mortgages, section 1065.

Under the referee's award, Clinton's and his brother's

interest in the estate was adjudged to be $11,256.

This, aside from his other interests, gave him a vested
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interest in the estate, and entitled him to redeem.

Smith vs. Austin, 9 Mich., 474.

Frisbee vs. Frisbee, 86 Me., 444.

Spenc's Eq. Juris, Vol. II, pg. 660.

Story Eq. Juris, Vol. II, section 1023.

Pingrey on Mortgages, Vol. II, section 215.

Bell vs. Mayor of N. Y., 10 Paige Ch., 56.

"The right of redemption exists, not only in the

" mortgagor himself, but in his heirs and personal

" representatives, and assignees, and in every other

"person who has an interest in, or a legal or equitable

" lien upon, the lands, * * and doubts as to the

" extent of the right to redeem beyond the mortgagor

" and his representatives, arise only in the courts of

"limited and not of general equity jurisdiction.''

Kent's Com., Vol. IV, 162; cases cited.

Lewis vs, Nagle, 2 Ves. Sr., 431.

Boone on Mortgages, section 160.

Pardee vs. Van Anken, 3 Barb., 537.

Gatewood vs. Gatewood, 75 Va., 407.

Butts vs. Broughton, 72 Ala., 298.

Wash, on Real Prop., 553.

Boquet vs. Coburn, 27 Barb., 230.

Gower vs. Winchester, 33 la., 305.

\y.—When a cause is heard on bill and answer,

allegations in the answer that are not responsive to
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matters in the bill, are not evidence.

Sargent vs. Larned, 2 Curt., 340.

Seitz vs. Mitchell, 94 U. S., 580.

Atty. Gen'l vs. Steward, 21 N. J., Eq. 340.

Nor are denials on information or belief.

Berry vs. Sawyer, 19 Fed. Rep., 286.

Allen vs. O'Donald, 28 Fed. Rep., 17.

Nor are allegations or denials of conclusions of law.

Adams vs. Adams, 21 Wall., 185.

Union M. Ins. Co. vs. Com. M. M. Ins. Co., 2

Curt., 524.

1 8.—Applying the law laid down in the foregoing

paragraph to the answer of the defendant Cunningham,

the following denials and allegations could not be

considered as evidence on such a hearing, namely:

That complainant was a citizen of Illinois (pg. 47);

That the pretended will was the last will and testament

of C. W. Carpenter (pg. 4S); That the claims of all

persons interested in said estate were presented to the

referee (pg. 51); That some of said parties were

minors (pg. 51); That the heirs of C. W. Carpenter

were entitled to the realty in controversy (pg. 52);

That Clinton had a right to redeem (pg. 54); That

complainant's judgment became a lien (pg. 54); That

the value of the real property was $34,770 (pg. 56);
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That C. K. Bailey is wrongfully carrying on said

partnership business (pg. 56).

And also the following from the answer of the

defendant O'Connor, namely: That complainant was a

citizen of Illinois (pg. 29); That the form of the agree-

ment of reference was as specified (pg. 31); That said real

property constituted a part of the assets of the estate of

Carpenter (pg. 40) ; That said heirs were not proper

parties to said suit of foreclosure (pg. 40); That no

personal judgment was taken except against C. K.

Bailey (pg. 41); That complainant's judgment was

alien (pg. 42); That said judgment was assigned to

complainant (pg. 42); That complainant never had

a lien (pg. 43); That no redemption had ever been

made (pg. 43); That C. K. Biiley had nearly wrecked

said estate (pg. 43); That said realty was sold for

the purpose of defrauding the heirs and said redemp-

tion prevented by the collusive acts of the defendants

(pg. 44); That C. K. Bailey now claims an interest in

said property (pg. 44).

Excluding all the allegations of which the foregoing

are a brief syllabi, it leaves nearly all the allegations in

the bill ot complaint undisputed, and, among others, the

following, namely:

That Clinton H. Carpenter succeeded to the interest

ot his late brother in respect to the land in controversy;
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That complainant's judgment was a lien upon that

interest; That he took the necessary steps to redeem

the land, and was prevented from so doing by the

defendants, who were in collusion with the defendant

Bailey to defraud the heirs of C. W. Carpenter of that

portion of their inheritance.

Such a showing in a Court of Equity, in connection

with the other allegations in the bill, ought to entitle the

complainant to the relief prayed for, when the granting

of the same could work no injury to the defendants, and

the refusal thereof might deprive the heirs of their entire

inheritance.

19.—The right of heirs at law to redeem is recognized

by all courts, otherwise they might lose their entire

interest in their ancestor's estate.

Moore vs. Beasom, 44 N. H., 218.

Stark vs. Brown, 78 Am. Dec, 762.

Story Eq. Juris, section 1023.

Pow. Eq. Juris, Vol. Ill, section 1220.

Teedeman on Real Prop., section 334.

Freeman on Executions, section 317.

Scott vs Henry, 13 Ark., 122.

If the heirs at law are disinherited and they contest

the will, they have the right to redeem.

Jones on Mortgages, sections 1062, 1418.

Davis vs. Witherell, 13 Allen, 63.
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In a case similar to the one at bar the Supreme

Court of Alabama said:

"Although the instrument propounded as the will

" of Samuel Acre purported to give the mortgaged

" premises to his widow, and although it was in the

"first instance admitted to probate as his will; yet

" for five years thereafter the right by statute existed

" in his heirs to contest its validity by bill in chancery.

" The existence of this right and its actual assertion

" by their bill, made them proper parties to Hunt's

"suit for foreclosure. * * * His election to proceed

" without them to a decree and to a purchase under

" that decree was made at his own peril and can not

" be allowed to operate so as to impair their right to

" redeem."

Hunt, et al. vs. Acre, et al., 28 Ala., 596.

If the mortgagee receives the amount of his mortgage

note, he can not be injured by the redemption. If the

complainant's right is denied he loses his judgment and

the heirs lose all their right in that portion of their

deceased brother's estate.

In this State there are two distinct methods of re-

deeming real property from a mortgage sale, and two

separate rights of redemption are provided by the codes

and recognized by the courts. One is the statutory

right.
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Code of Civil Procedure, sections 701-707

And the other is the equitable right.

Civil Code, section 2903.

Hall vs. Arnott, 70 Cal., 348.

Tuol. Redem. Co. vs. Sedgwick, 15 Cal., 527.

Whitney vs. Higgins, 10 Cal., 547.

Montgomery vs. Tutt, 1 1 Cal., 307.

Eldredge vs. Wright, 55 Cal., 531.

The complainant complied with all the provisions

laid down under the statutory right, and was denied the

privilege. He then instituted this action in equity to

enforce the right. Section 2903 of the C. C. provides

that "every person, having an interest in property sub-

ject to a lien, has a right to redeem it from that lien."

As to the interpretation of this legal and equitable

right, the Supreme Court of this State has said:

" There is no good reason why the statute, which is

"remedial in its character, should receive a narrow con-

" struction in order to defeat the right of redemption

" which it intended to give."

Yoakum vs. Bower, 51 Cal., 540.

Schuck vs. Gerlach, 101 111., 338.

" A court of equity will assist all persons claiming

" in equity of redemption, unless their title is directly

" against conscience."
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Powell on Mortgages, pgs. 334, 261.

" The Court looks with jealousy on all attempts to

" impair or embarass the exercise of the right of re-

demption."

Willard's Eq. Juris, 448.

"The right of redemption is a favorite equity."

Chicago D. & V. Ry. Co. vs. Fosdick, 106 U.

S., 47.

There is no equity in the defendants' claims, and the

same should be disregarded in order that justice may be

done in the matter.

Walkerly vs. Bacon, 85 Cal., 141.

Johnston vs. S. F. Savings Union, 75 Cal., 1 34.

Weyant vs. Murphy, 78 Cal., 283.

The complainant having tendered a sufficient sum to

redeem, the Sheriff had no power to execute a convey-

ance to the defendant.

Hershey vs. Dennis, 53 Cal., 80.

We submit that the judgment herein should be re-

reversed, and that this Honorable Court direct the

entry of a decree in the lower court in favor of com-

plainant, which will finally dispose of all matters in con-



[ 27 ]

troversy herein as by law provided in cases in equity.

Blease vs. Garlington, 92 U. S., 1.

Penhallow vs. Doane, 3 Dalles, 54.

Wickliff vs. Owings, 17 How., 47.

Respectfully submitted,

AMOS H. CARPENTER,

Solicitor for Appellant.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

BERNARD McGORRAY,
Appellant,

vs. , -

MYLES P. O'CONNOR et al.,

Appellees.

BRIEF FOR APPELLEES.

Bernard McGorray, claiming to be a citizen of the

State of Illinois, filed in the Circuit Court of the

Northern District of California, a bill in equity against

M. P. O'Connor and the other respondents, wherein he

claimed that a certain sheriff's deed which O'Connor had

received from the defendant Cunningham was void, and

prayed that it be ordered cancelled, and that plaintiff be

allowed to redeem the premises conveyed by the deed.

The respondents interposed demurrers which were over-

ruled. Defendant O'Connor thereupon filed his separate

answer, and the other defendants united in a joint answer.



O'Connor's answer was filed March 26, 1896 (p. 46).

The answer of the other defendants was filed March 30,

1896 (p. 63).

Thereupon the complainant filed his replication to both

these answers. This replication was filed April 1, 1896

(pp. 63, 64, 66). The bill of complaint did not waive an

answer under oath (p. 13-77). The case being at issue

the complainant had three months under rule 69 for

taking his testimony, and this time expired July 1, 1896.

If a so-called bill of exceptions is left out of consideration,

it appears from the record that the next thing done was

that all parties submitted the cause on bill and answer to

the court for decision, and that on April 12, 1897, the

court adjudged that the plaintiff was entitled to no relief,

and his bill of complaint dismissed. (See pp. 66, 67, 68.)

The appellant (plaintiff in the court below) has

attempted an innovation in equity practice by presenting

to the judge and getting him to settle a bill of exceptions.

We presume that this is the first instance known of a

bill of exceptions in equity practice.

On appeal to this Court from the Circuit Court in an

equity case, the practice is, as it has been from time

immemorial in this country and England, that the entire

record goes up. A bill of exceptions is only known in

actions at law. The Supreme Court of the United States

has gone so far as to say that, where a jury has been

called in to try issues in an equity case, " a bill of excep-

" tions, as such, has no proper place in the proceeding,'

but the original records must be used by the Court in

deciding whether a new trial shall be granted.

Watt v. Starke, 101 U. S. 247;

Beach's Modern Equity Practice, Sees. 667, 671.



Therefore this Court has not before it any record which

it can consider showing that motions were made to strike

out portions of the answer, and the action of the Circuit

Judge thereon.

But it matters little whether a bill of exceptions is

permissible or not. We do not object to the Court con-

sidering any document in the transcript, even though it

only appears because copied in a bill of exceptions. We
do object, however, to this Court considering statements

purporting to be contained in the so-called bill of excep-

tions, such as is found at page 92, latter part of 93, latter

part of 94, pages 99, 100. We repeat that we do not

object to this Court considering the documents con-

stituting the record, but we do seriously object to what

purports to be statements of fact contained in the bill of

exceptions.

From these documents, and also from Judge MorrowT
's

opinion (p. 77), it appears that two days before the com-

plainant's time to take testimony had expired, and long

after the issues were settled by his filing a replication to

the answers of the defendants, he made a motion to strike

out parts of the answers. What portions of the answers

the complainant objected to cannot be made out from the

record.

Judge Morrow in his opinion refers to this motion and

says (p. 77):

" This motion has since been considered and denied,

" not only because it had not been made at the proper

" stage of the proceedings, but for the reason that the

" allegations proposed to be struck out were responsive to

" the allegations of the bill."



The order of the court denying the motion is at

page 90.

There was also a motion made to strike the answers

from the files, because not containing the certificate of

counsel required when a special plea or answer is inter-

posed.

That motion was evidently made because counsel did

not distinguish between an answer to the merits and a

plea or special answer.

We now take up the facts as they appear from the

pleadings.

On the 30th of October, 1882, C. K. Bailey and C. W.

Carpenter were general partners in farming and stock

raising in San Joaquin County, California, under the name

of Bailey & Carpenter (pp. 29, 39, 2).

A part of the partnership assets was a tract of land

known as the " Bailey & Carpenter Home Place "
(pp.

5, 6, 39, 40), and on said date the said "firm " gave a

mortgage to M. P. O'Connor on said Home Place to

secure the payment of $10,000 (pp. 5, 6, 39, 40).

After the execution of this mortgage by the partner-

ship, C. W. Carpenter died. His death was June 22, 1884.

He left a will, by which he gave the bulk of his estate to

the children of his surviving partner, and appointed said

surviving partner, C. K. Bailey, his executor. This will

was admitted to probate February 23, 1884 (pp. 2, 29)

and Letters Testamentary issued to Bailey. The heirs

at law of the deceased partner were his brothers, and

among them one Clinton H. Carpenter (pp. 3, 30).

Within one year after the will was admitted to probate

these brothers instituted a contest of the will. There



were two trials of the issues over the will, both resulting

in a verdict for contestants, but both verdicts were set

aside by the Supreme Court of the State, and the contest

is still pending, Bailey, of course, continuing to act as

executor. On the 24th of May, 1893 (the bill of com-

plaint is in error as to date), an agreement was made

between the proponents of the will and the contestants to

submit their differences to arbitration. This agreement

is set out in full in the answer, commencing with page 31.

This agreement was entered in the proceedings in Court

in the matter of the estate. It provided that the arbi-

trator should fix and determine " what, under the

" circumstances of the case, is a reasonable, just and

" equitable amount or portion of the said estate to be

" set over to such contestants in full of all claims of

" each and every of them" (p. 32). It further provided

that the referee should fix the values of the land, and

that the proponent should have five days to decide

whether to pay the sums fixed by the referee as the

contestants' interest in the estate, or to convey lands

at the value fixed by the referee. But it was spe-

cially provided that no portion of the land covered by the

mortgage to O'Connor (the Home Place) should be conveyed

to the contestants. Under the agreement, the matter was

submitted to the arbitrator, and he filed in Court his

award. It commences with page 37. The arbitrator

found the net value of the estate to be $22,513.50, and

fixed the value of contestant's interest to be $11,256.75,

or one-half. He also appraised certain parcels of land in

order that the lands might be conveyed to contestants, if

the proponent so elected to do. But, as a matter of



course under the agreement, he left the property in con-

troversy here, viz. the* Home Place, to go, not to the

contestants, but to the proponents of the will.

This award is still in full force and effect (pp. 5, 39).

By it the said Clinton H. Carpenter, the contestant, and

under whom plaintiff claims, lost all interest, if he ever

had any, in the Home Place. That he never had any

such interest as gives him the right of redemption, fully

appears from Judge Morrow's decision.

It is alleged in the complaint and admitted by the

answer, that the estate of Carpenter has never been dis-

tributed nor separated from the assets of Bailey and

Carpenter, but that Bailey still continues to carry on the

partnership business (pp. 10, 43).

The denials of the answer are very sweeping that the

property covered by the mortgage to O'Connor were ever

any part of the estate of the deceased C. W. Carpenter

(p. 40), but the defendants admit that said land was a

portion of the partnership assets of the firm of Bailey &

Carpenter.

Meanwhile, and before the arbitration agreement,

O'Connor brought suit to foreclose his mortgage (p. 40).

In this suit he made C. K. Bailey as an individual, also

as executor, also as surviving partner of the firm of Bailey

& Carpenter, defendant. He also made certain of the

heirs and legatees of the deceased C. W. Carpenter par-

ties defendant, and among others the said Clinton H.

Carpenter; but he alleges (p. 40) that none of these par-

ties are or were necessary or proper parties, and the only

purpose of doing so was purely precautionary. He also

alleges that the Superior Court of San Joaquin Count\



duly gave and made a judgment foreclosing said mort-

gage as against C. K. Bailey as an individual, against

C. K. Bailey as executor of the will of C. W. Carpenter,

and against C. K. Bailey as surviving partner of the firm

of Bailey & Carpenter, and that no judgment was

entered against Clinton H. Carpenter except to cut off

any supposed right of redemption the last named person

might have (p. 41).

He also alleges that no personal judgment whatever was

taken against any one except the defendant Bailey (p. 41).

This judgment was rendered March 15, 1890 (pp.

6-40). Under this judgment the property was sold by

the defendant, Cunningham, as sheriff, and M. P. O'Con-

nor became the purchaser. There being no redemption,

and likewise there being no offer to redeem by a qualified

redemptioner within the statutory time, the defendant,

Cunningham, as sheriff, executed to the defendant,

O'Connor, a sheriff 's deed.

After the sale, and before the execution of a sheriff's

deed, Amos H. Carpenter obtained a judgment against

his brother, Clinton H. Carpenter, for a large sum of

money (p. 7), and it is pretended that this judgment was

assigned to plaintiff (p. 7), but that is denied (pp. 42, 43).

As no proof was offered to sustain the allegation of the

Complaint, this fact absolutely essential to any recovery

by plaintiff, is not only unproven, but the denials must be

taken as true. This one thing ends the case right here.

If Clinton H. Carpenter had a right to redeem, which we

deny, it does not appear that his right has passed to

plaintiff. We submit that no further discussion is neces-

sary. (See denials and allegations at pp. 42 and 43.)



Claiming to be the assignee of a creditor of Clinton H.

Carpenter, who was one of the heirs of the deceased

C. W. Carpenter, the plaintiff claimed the right (purely a

statutory right) to redeem from the sale. His right to

redeem was denied, and he brings this suit. The denials

contained in the answer of O'Connor at pages 43, 44, and

45, negative all ancillary matters tending to show a

cause of action in plaintiff.

The answer of the other defendants is substantially the

same as the answer of the defendant, O'Connor (pp.

47-62).

We respectfully submit that no further argument is

necessary. The denials of the answer must be taken as

true, and they show that plaintiff is not entitled to relief.

Judge Morrow's opinion states the law as we understand

it in California. We desire only to add that, under the

system in vogue in this State, heirs and legatees are not

necessary parties to foreclosure proceedings where the

mortgagor has died. It is only his executor or adminis-

trator who should be made a party.

Bayley v. Muehe, 65 Cal. 345;

Monterey Co. v. disking, 83 Cal. 507;

Collins v. Scott, 100 Cal. at p. 452.

The last named case was like this, that heirs had been

made parties and afterwards brought suit to redeem.

The Court said: " Whether or not they were made parties

" defendant in that action is of no moment."

In addition to the authorities from California cited by

Judge Morrow to the effect the heirs of a deceased part-



ner have no specific interest in any specific portion of the
partnership assets whether of personalty or realty, we cite

Babcock v. Bates, 95 Cal. at p. 487;

Smith v. Walber, 38 Cal. 388.

It nowhere appears in this case how the record title

to the land in controversy stood. All that appears is

that is was partnership property. Such being the case
Bailey as surviving partner took the title to the property.
He was, until his title was divested by foreclosure, the
sole owner, with a duty upon his part to account to the
estate (not the heirs) of his deceased partner for his
actions in regard to such property.

No heir of a deceased partner can sue the surviving part-
ner. There must first be an executor or administrator ap-
pointed, and he alone can call the surviving partner to
account.

This question is fully settled in Robertson v. Burrell,
110 Cal. 568, cited by Judge Morrow.

If Mr. Bailey has been derelict in his duty, he may be
reached by proper proceedings, but to claim that an heir
has a lien of any kind upon any specific portion of the
partnership assets is a manifest absurdity.

Besides, how can plaintiff avoid the arbitration agree-
ment and the award of the arbitrator? He alleges this
award is in full force and effect, and seems to base his
claim to relief upon the ground that the award gives his
alleged predecessor, Clinton H. Carpenter, an interest in
the property of the estate. But this agreement and the
award expressly except the tract of land in dispute from
any claim on behalf of the heirs of the deceased partner.
In effect it awards the tract of land to other parties. Is
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there any answer to this proposition ? Whatever interest

Clinton H. Carpenter may have had in the deceased part-

ner's interest in the partnership property has, by his own

agreement, and the award under the agreement, become

limited to certain portions of the property to the exclu-

sion of the land in dispute.

It must not be lost sight of that C. H. Carpenter was

cut off by the judgment of foreclosure from any right to

redeem as heir of the deceased. (See p. 41.) What

plaintiff claims is that he is a redemptioner under the

statute, because his alleged predecessor, C. H. Carpenter,

was a judgment debtor. That has been the basis of his

contention. But the answer negatives the allegations of

the complaint in that regard.

There has been confusion in the mind of complainant's

counsel all the time as to the right of a party to redeem

from a mortgage, and the right to redeem from a sheriff's

sale. The last is a purely statutory right. The first is

an equitable right enforced by courts of equity, and to

cut it off, foreclosure is necessary. This equitable right

of C. H. Carpenter, as heir of the deceased, was cut off

by the judgment. (We deny that as heir he had any

such right.) Now when plaintiff claims under the statute

he must claim as a judgment debtor, or as the succt

in interest of a judgment debtor.

There are so many manifest and conclusive answers to

the plaintiff's contention, that we respectfully submit his

appeal is entirely without merit.

Messsr. Dudley & Buck have asked up to represent

their clients, and therefore we sign ourselves.

OLXKV & OLNEY,
Solicitors for Defendants.
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In the United States Circuit Court of Appeals, for

the Ninth Circuit.

BERNARD McGORRAY,
Appellant,

vs.

MYLES P. O'CONNOR et al.,

Appellees.

PETITION FOR REHEARING.

The appellant herein respectfully requests that a

rehearing may be granted in the above entitled action

wherein the decision of the lower Court was affirmed

for the following reasons, namely:

i. That it was not error to refuse to allow the com-

plainant to take evidence in support of his bill, as ninety

days had elapsed from the time of filing the replication,

although the issues were not settled until twelve days

before the entry of the decree.

2. That it was not error to consider as evidence upon

hearing on bill and answer the denial of the assignment

of said judgment made by the defendant O'Connor on

information and belief.

3. That it was not error to hold that the title to the
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partnership real property of C. W. Carpenter, deceased,

did not vest in Clinton H. Carpenter, one of his heirs at

law at the time of his death, but in the surviving partner.

The complainant asks for such rehearing on the follow-

ing grounds, namely:

i. That the issues were not settled within the mean-

ing of Rule 69 until complainant's two motions to strike

out portions of the answers, pending on the merits, were

finally disposed of. It those motions were granted no

evidence was necessary to substantiate the plaintiff's

case. Neither party could tell what the issues would be

until those motions were passed upon. This was done

upon the 31st day of March, 1897, and complainant's

time for taking testimony should have been reckoned

from that date, but the decree was entered against him

twelve days later upon hearing on bill and answer. This

was error. If the motions were not made in time, the

defendants should have moved to strike them from the

files, but by consenting to a continuance and setting

them down for hearing on the merits, the objection was

waived.

Foster's Federal Practice, Vol. 1, sections

152, 119, 139.

But this ground is not necessarily material in deciding

upon the merits of appellant's appeal.

2. The denial by O'Connor of the assignment of the
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judgment to complainant was made on information and

belief, and for that reason it could not be considered as

evidence on such a hearing.

Berry vs. Sawyer, 19 Fed. Rep., 286.

Allen vs. O'Donald, 28 Fed. Rep., 17.

But all the other defendants admit the fact of the

assignment, and as the Sheriff was the agent of O'Con-

nor for the purpose of receiving the money and a copy

of such assignment (C. C. P., section 705), the admis-

sion would bind him. He cannot be heard to dispute,

on information and belief, what his agent admits in the

line of his duty to be true. If either one of these propo-

sitions be true, the allegation of said assignment in the

bill should not have been considered as denied.

But the defendants had no right to deny the fact of

such assignment. It was no concern of O'Connor's who

owned the judgment, provided his lien was recognized

and secured.

Bradley vs. Snyder, 58 Am. Dec, 565.

Jones on Mortgages, Vol. II, section 1105.

On pages 8 and 9 of the bill, it is alleged that com-

plainant produced and handed to the Sheriff a copy of

"the assignment of S2ich judgment to your orator, to-

gether with a copy of the docket of the judgment,

" under which your orator claimed the right to redeem,

" certified by the clerk of said court, a copy of said
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" assignment from .A. H. Carpenter, verified by your

" orator's affidavit, showing the amount then actually

"due on such judgment lien."

This was all the statute required him to plead,

or prove, in relation to the assignment (C. C. P., 705),

and the same is not denied by any of the defendants.

It is expressly admitted by the Sheriff in his answer, on

page 55 thereof.

The evidence of the assignment was surely sufficient

upon hearing on bill and answer.

3. The title to C. W. Carpenter's interest in the

partnership realty vested in Clinton as one of his heirs

at law, and not in the surviving partner. This is a

primary principle of law, and the doctrine laid down by

the Supreme Court of this State in a recent case, where

the learned justice said: " It is true that as heirs of their

" father, the title to his (partnership) property, real or

" personal, vested in them, but their title did not carry

" with it the right of immediate enjoyment."

Robertson vs. Burrell, 110 Cal., 574.

Redfield vs. Wills, Vol. Ill, page 143.

Wash, on Real Prop., Vol. I, pages 702-4.

Bates on Partnership, sections 293, 712.

Freeman on Executions, Vol. I, section 183.

Parson on Contracts, Vol. I, page 169. Note.
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These authorities settle the doctrine in this State, and

show conclusively that complainant's judgment was a

lien upon Clinton's title.

The cases cited by the defendants, and in the opinion

of the Court, do not hold that the title to partnership

realty vests in the surviving partner, but that he has an

equity in such property for the payment of the partner-

ship debts.

4. If our view of the last two reasons, upon which

judgment of the lower Court was affirmed, be correct,

the appellant, in our opinion, is entitled to a reversal of

the decree, but we have the following additional reasons

which appear to have escaped the attention of this

Honorable Court in considering the case, namely:

I.

Judge McKenna refused to hear the case on bill and

answer, because the issues were not settled (Transcript

93). Defendants afterward renewed the motion, without

leave of Court, under precisely the same circumstances

as existed at the time the first motion was made (Tran-

script 99, 94).

The first order became the law of the case, and should

have been followed.

Reed vs. Allison, 54 CaL, 490.
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Cole S M. Co. vs. Va., Etc., Co., 1 Saw.,

685.

Waklee vs. Davis, 44 Fed. Rep., 532.

II.

It is alleged in the bill, and undenied in the answers,

that only a portion of the estate of Carpenter was

devised to Bailey's children; that Clinton was one of

the heirs and successors of his late brother, in respect to

the land in controversy (Transcript 6), and that said

judgment was docketed against him. This alone should

entitle the appellant to a decree.

III.

That the Sheriff was an executive officer, and had no

interest in the matter of the redemption, and therefore

could not contest or litigate, legally or equitably, either

as plaintiff or defendant, the claim of complainant.

His answer should have been disregarded.

IV.

The same is true of defendant O'Connor. His inter-

est was the amount of his mortgage note, and having

been tendered that sum by a defendant in his action

foreclosing the mortgage, he had no right to refuse it.

(See Appellant's Brief, pages 14, 15.)
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V.

Defendant O'Connor having made Clinton a party to

his foreclosure suit, for the purpose of cutting off his

right to the property and its redemption, is estopped

from denying his and his creditor's right to redeem.

The fact that he was a defendant therein gave him

the right to redeem, although he may have had no inter-

est in the property.

Yoakum vs. Bower, 51 Cal., 540.

Lorenzano vs. Camarillo, 45 Cal., 125.

"Parties to the suit in which the judgment was

" rendered, under which the sale is made," may redeem.

Whitney vs. Higgins, 10 Cal., 554.

VI.

If the Court should hold that the surviving partner,

executor or administrator, as the representative of the

deceased, was the only person that had the right to

redeem the premises, it would be equivalent to holding

that the heirs of Carpenter had no rights to their

brother's property, which might not be cut off by the

fraudulent acts of such representative, because it is

alleged in the bill and denied on information and belief

(which is not evidence on such a hearing), that such

surviving partner, in collusion with the other defendants,

was endeavoring to defraud said heirs by gettino- said
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property for himself, and preventing such redemption.

If the heirs were bound by his acts, under such cir-

cumstances, it would be practically admitting that courts

of equity were unable to afford relief in cases of fraud.

'* Every person having an interest in property, subject

to a lien, has a right to redeem it from that lien."

Civil Code, section 2903.

A contingent interest is sufficient.

Bacon vs. Bowden, 22 Pick, 401.

VII.

There is an equitable as well as a statutory right of

redemption.

Whitney vs. Higgins, JO Cal., 547.

Tuol. Redem. Co. vs. Sedgwick, 15 Cal.,

527.

Hall vs. Arnott, 80 Cal., 348.

The appellant pursued the statutory course, and was

denied the right. If this Honorable Court refuses a re-

hearing and affirms the judgment of the lower Court, he

will be denied the eqitable right. Where a litigant's

claim is equitable and just, as in this case, a court of

equity should grant relief, when the granting of the same

could work no injury to others. Collusive and fraudulent

acts should not be sanctioned at any time, and especially

when the perpetrators practically admit that a redemp-
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tion by the appellant would not injure them. Their

defense is purely a technical one, and ought not to be

entertained in this Court. "The right of redemption

is a favorite equity."

C. D. & V. Ry. Co. vs. Fosdick, 106 U. S.,

47.

Powell on Mortgages, pages 334, 261.

Willard's Eq. Juris., 448.

Yoakum vs. Bower, 51 Cal., 540.

We submit that a rehearing should be granted, that

the decree of the lower Court should be reversed, and

that a final decree should be directed to be entered in

the Court below, which will finally dispose of all matters

herein, as by law provided in cases of equity.

Respectfully submitted,

BERNARD McGORRAY,
Appellant.

By L. W. ELLIOTT,

AMOS H. CARPENTER,

Solicitors for Appellant.

I hereby certify that the foregoing petition for rehear-

ing is, in my judgment, well founded in point of law, and

that it is not interposed for delay.

AMOS H. CARPENTER,

Counsel for Appellant.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

In the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,

for Review of Decision of United

States General Appraisers, Relative

to Classification of Certain "Creosote"

Merchandise Imported by said South-

ern Pacific Company.

Petition of the Southern [Pacific Co., for a

Review, etc.

To the Honorable, the Circuit Court of the United States,

Ninth Circuit, in and for the Northern District of

California.

The petition and application of the Southern Pacific

Company respectfully shows:

That your petitioner is, and at the several times here-

inafter mentioned was, a corporation duly organized

and existing under the laws of the State of Kentucky.

That on or about the 19th day of March, A. D. 1895. the

said Southern Pacific Company imported into the United

States, to-wit, at the Port of San Francisco, in said State

of California, from London, a port or place in the King-

dom of Great Britain, certain merchandise invoiced as

2,200 casks liquid creosote." Said merchandise is

more fullv described as the merchandise subject
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to consumption entry number 3652, dated March 19, 1895,

of the official serial numbers of said Customhouse, at

said Tort of San Francisco, and subject to decision num-
ber 27026 B-3893 of the official serial numbers of the

Board of United States General Appraisers on duty
at New York, State of New York.

That on the 5th day of April, A. D. 1895, upon the entry

of the said merchandise, the Collector of said Port of San
Francisco classified the said merchandise for duty as

"Distilled Oil," dutiable at the rate of 25 per cent ad
valorem, under the act of Congress of August 27, 1894,

entitled "An Act to reduce taxation, to provide revenue
of the Government and for other purposes."

That thereafter, to-wit, on the 5th day of April, A. D.

1S95, said entry was liquidated by said Collector, upon
the classification and at the rate of duty hereinbefore

set forth; and said duty upon said merchandise, amount-
ing to the sum of $1,472, was ascertained, levied, and col-

lected by said Collector, and the full amount thereof, to-

gether with all charges ascertained to be due upon said

merchandise, was paid by said Southern Pacific Com-
pany on the 13th day of April, A. D. 1895.

That within ten days after isuch ascertainment, liquida-

tion, and payment of said duties, to-wit, on the 13th day
of April, A. D. 1895, the said Southern Pacific Company
being dissatisfied witli said classification, ascertainment,

and liquidation, and the decision of the said Collector in

the premises, gave notice to the said Collector in writing

of such dissatisfaction1

, which written notice distinctly

and specifically set forth the reasons for the objections

of said importers thereto, as follows:

"That I ho article in question is not. a distilled oil, but
is, ;ii ordinary temperature, a solid, waxy crystal, the

chief contituenta of which are naphthalene, tar ;i<ids and
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pitch, and as such should be admitted free of duty under

paragraph 443 of act of August. 28, 1894, as product of

coal tar specially provided for."

That thereafter, in due and proper time, said Collector

transmitted all the papers and exhibits on which said

entry was made, or connected therewith, to the Board of

the United States General Appraisers, then on duty at

the Port of New York, State of New York, United States

of America; and thereafter, on the 27th day of July, 1896,

said Board of United States General Appraisers, to-wit,

H. M. Somerville, Charles H. Ham, and George C. Tiche-

nor, made and rendered their decision in said matter in

favor of the said classification, ascertainment, and de-

cision made and rendered and duty levied and exacted as

aforesaid, and against said protest.

And your petitioner avers that it is dissatisfied with

the said assessment of said Collector, and is dissatisfied

with said decision of said Board of General Appraisers

as to the construction of the law respecting the classifica-

tion of the said creosote and the duty imposed thereon.

Wherefore, your petitioner now applies to this Hon

orable Court for a review of the questions of law and fact

involved in said decision of said Board of General Ap-

praisers.

And in respect to said entry and the isajd payment,

your petitioner specifies as the reasons for his objections

thereto, as follows, to-wit:

That the said Collector erred in making said assess-

ment, and said Board of General Appraisers erred in sus-

taining said assessment to the amount set forth in this

petition with respect to said entry, and erred in finding

as a fact that the merchandise in question was and is a

distilled oil, and erred in finding that oils were and are

its chief constituents, and erred in not finding that tar
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acids, naphthalene, and pitch were and are the chief con-

stituents of said merchandise, and erred in not finding

that said merchandise was and is not an oil, and erred in

concluding, holding, and deciding that the duty upon said

merchandise was and is 25 per cent ad valorem, and in

not concluding, holding, and deciding that there was and

is no duty upon said merchandise, but that the same was

and is free of duty.

And your petitioner further prays this Honorable

Court for an order that the said Board of General Ap-

praisers do return to this Court the record and evidence

taken by them, together with a certified statement of

the facts involved in said case, and their decision there-

on, and that upon said record and evidence, and such

further evidence as may be taken herein, the Court pro-

ceed to hear and determine the questions of law and fact

involved in said decision, respecting the classification of

said merchandise and the rate of duty imposed thereon

under said classification, and that upon such determina-

tion, said decision of said Board of General Appraisers

be reviewed, reversed, and set aside; that your petitioner

may recover said sum of money as assessed against it, as

hereinbefore stated, and its costs, and that this Honora-

ble Court afford such other and further relief to petition-

er as may be right and just in the premises.

[Corporate Seal] SOUTHERN PACIFIC COMPANY.
By CHAS. F. CROCKER,

Vice-President.

Attest:

E. C. WEIGHT,
Secretary-.

FRED'K B. LAKE,
Attorney for Petitioner.
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[Endorsed] : Served Aug. 26, 1897. E. B. Jerome. D.

C. Filed August 26th, 1896. W. J. Costigan, Clerk. By

W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

In the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,

for Review of Decision of United

States General Appraisers, Relative

to Classification of Certain "Creosote"

Merchandise Imported by said South-

ern Pacific Company.

J>No. 12,247.

Order of Court for Return of Board.|£

Whereas, the Southern Pacific Company, a corporation

organized and existing under the laws of the State of

Kentucky, as importer, has applied to this Court for a, re-

view of the questions of law and fact involved in a deci-

sion of the Board of United States General Appraisers

on duty at the Port of New York, in the State of New
York, which said decision was made and rendered on

the 27th day of July, 1896, in the matter of the protest

27026 B|3893, classifying said merchandise for duty as

"distilled oil," dutiable at the rate of 25 per cent ad va-

lorem, under paragraph 60 of the act of Congress entitled

"An Act to reduce taxation, to provide revenue for the

Government, and for other purposes," adopted August

27, 1894, which said merchandise was imported into the

United States at the said Port of San Francisco, Califor-
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ilia, and entered at the Customhouse thereof March 19,

1805, which said merchandise is more fully described as
being the merchandise subject to consumption entry No.
3052, made at said Customhouse at said port; and
Whereas, said Southern Pacific Company has duly filed

its application and petition for a review of isaid decision,

praying, among other things, that the said Board of
United States General Appraisers be ordered to return
to this Court the records and evidence taken by them in

said case, together with a certified statement of the facts

involved in such case, and their decision thereon:

Now, therefore, upon consideration of the premises, up-
on motion of Fred'k B. Lake, attorney for said applicant
and petitioner, it is hereby ordered that the three United
States General Appraisers on duty at the Port of New
York, State of New York, do, with all convenient speed,
return to this Court the record of said matter and the evi-

dence taken by them therein, together with a certified

statement of the facts involved in said case, and their
decision therein.

And it is further ordered that this order be entered
upon the minutes of this Court, and served by the United
States Marshal for the Southern District of New York
on each member of said board of three general apprais-
ers, by delivering to each of them a certified copy thereof.

JOSEPH McKENNA,
Judge.

[Endorsod]: Filed and entered Sept. 8th, 1896. W. J.

Cbstigan, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of Calijornia.

In the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,

for Review of Decision of United

States General Appraisers, Relative \ No. 12,247.

to Classification of Certain "Creosote" I

Merchandise Imported by said South-

ern Pacific Company. /

United States of America, \

Northern District of California, V ss.

City and County of San Francisco.
J

I, W. J. Costigan, Clerk of the Circuit Court of the

United States, of the Ninth Judicial Circuit, in and for

the Northern District of California, do hereby certify the

foregoing to be a full, true, and correct copy of an origi-

nal order of Court, signed, filed and entered herein on the

8th day of September, 1896, in the above and therein en-

titled matter, as the same remains of record and on file

in the office of the clerk of said Court.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court, this 8th day of Sep-

tember, A. D. 1896.

[Seal] W. J. COSTIGAN,

Clerk U. S. Circuit Court, Northern Division of California.

[Endorsed] : I hereby certify that on the 22 day of Sep-

tember, 1896, at the city of New York, in my district, I

personally served the within order upon George H.

Sharpe, one of the within named United States General
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Appraisers, by exhibiting to him the within original, and

at the same time leaving with him a copy thereof.

I hereby certify that on the 23 day of September, 1896,

at the city of New York, in my district, I personally serv-

ed the within order upon George C. Tichenor and H. M.

Somerville, two of the within named United States Gen-

eral Appraisers, by exhibiting to each of them the within

original, and at the same time leaving with each of them

a copy thereof.

Dated Oct. 1, 1896.

JOHN H. McCAKTY,
United States Marshal, Southern District of New York.

Filed Oct. 6th, 1896. W. J. Costigan, Clerk.

In the Circuit Court of the United States for the Northern

District of California.

J. P. LAKE, [Seal]

Chief Clerk, Board of U. S. General Appraisers.

In the Matter of the Application of the
^

SOUTHERN PACIFIC CO., for a Re-

view of the Decision of the Board of

U. S. General Appraisers as to the

Rate, etc., of Duty on Certain Dis-

tilled Oil Imported by Them in the

Vessels and on the Dates Named

Herein.

Suit No. 1350.

Return of the
Hoard of United
States General
Appraisers to
the order of
Hon. Joseph
McKenna, Cir-
cuit Jud<re.

I>airil New York,
Oct. 16, 1896.

Return of Board of U. S. General Appraisers.

The Board of United States General Appraisers, Bit-

tine at Now York, in resnonse to the order of tho fYmrt
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in the above matter, make the following return of the rec-

ord and evidence taken by them in the above matter, and

of the facts involved therein, as ascertained by them.

They state that a letter, hereto annexed, marked Ex-

hibit "A," was received from the Collector of Customs at

San Francisco, submitting, under the provisions of sec-

tion 14 of the act of June 10, 1890, the letter from the na-

val officer, marked Exhibit "B," and the protest, marked

Exhibit "C," and described as follows:

Colls. No. Board No. Protestants. Vessel. Date of Entry.

3652 27026-B. Southern Rail. Mar. 19/95.

Pacific Co.

The report by the U. S. Appraiser referred to in Exhib-

it "A" is annexed as Exhibit "D," and the samples refer-

red to therein are returned under another cover, marked

''Samples in Suit 1350 11."

In their consideration of said protest the Board had

before them certain testimony heretofore taken in regard

to goods similar to those covered by the protest herein.

A copy of said testimony is annexed as Exhibit "E," be-

ing testimony taken in the matter of the following pro-

tests, viz.: 5556-F, 5734-F, 7544-F, 8358-F, 22S9-F, 3277-F,

5303-F, 96222-A, 96801-A, 96802-A, 96218-A, 9841 8-A,

99306-A, 602-F, 1116-F, 2572-F, and 8794-F.

On July 27, 1896, the Board rendered their decision

herein, a copy of which is annexed as Exhibit "P."

A copy of a report of the U. S. Chemist at New York, to

whom the samples were submitted for analysis, is annex-

ed as Exhibit "G."

Exhibit "A."

Customhouse, Port of San Francisco.

May 8, 1895.

I submit herewith the protests described below with

the accompanying invoices against my assessment of

duty at the rate of 25 per centum ad valorem on certain
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liquid creosote or creosote oil, claimed to be a coal tar

preparation n. o. p. f., returned by the Appraiser as dis-

tilled oil, and assessed with'duty under par. 60, act of Au-

gust 28, '94, in accordance with Boards' ruling of Mar.

24, '91. (S. S. 10958.) The requirements of section 14,

act of June 10, 1890, have been complied with by the pro-

tester. Invoices and Appraisers' report are inclosed;

samples sent separately.

Respectfully yours,

E. B. JEROME,
Spl. D. Collector of Customs.

To the Board of U. S. General Appraisers, New York.

Invoice Name of Importer. Vessel. Date of Entry,

No.

3652 Southern Pacific Oo. Rail. Mch. 19/95.

4375 " " " « " 30 "

Enclosed please find report of N. O. also.

Note.—In transmitting protests, the requirements of

article 63, Regulations of August 7, 1890, should be strict-

ly complied with. The number of inclosures should al-

ways be stated, and, in counting the same, each separate,

detached paper, or group of papers (fastened together by

pins, mucilage, or otherwise), should be counted as one.

(Ed. 0-27, '93-5,000.) T. B. No. of inclosures, 1.

[Endorsed] : 27026-B. Port of San Francisco, May 8,

1895. John IT. Wise, Collector of Customs. Transmits

protest of the Southern Pacific Company, against classifi-

cation of liquid creosote or creosote oil as ;i distilled oil

under par. 60, N. T. No. of inclosures, 1. Received by
Hoard of U. 8. General Appraisers May 13, 1895.
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Exhibit "B."

PKOTEST.

San Francisco, April 13, 1895.

To the Collector of Customs, District and Port of San

Francisco:

Sir: We hereby protest against the liquidation of our

entry, and the assessment and payment of duties as ex-

acted by you on 2200 casks coal tar product, upon which

duty has been assessed at twenty-five per centum ad va-

lorem under par. 60, act of Aug. 28, 1894, as distilled oil;

marks and numbers said to be P. I. C, or no marks, but

this protest is intended to cover and apply to all the

goods of the same kind and character mentioned in the

invoice or entry, whether specifically mentioned herein

or not.

Said merchandise was imported by us on the 19 day of

March, 1895, in the railroad from New Orleans, and is

more fully described in consumption entry Mar. 19, '95,

No. 3652.

The grounds of our objections are that the article in

question is not a distilled oil, but is, at ordinary tempera-

ture, a solid waxy crystal, the chief constituents of which

are naphthalene, tar acids, and pitch, and as such should

be admitted, free of duty under par. 443 of act of Aug. 28,

1894, as product of coal tar not specially provided for.

We pay the amount exacted solely to obtain possession

of the goods, and claim that the entry should be re-ad-

jasted, and the amount overcharged refunded to us.

We also give notice that we intend the duplicate pro-

test, herewith submitted for transmission by you to the

Board of General Appraisers, under the rules of your of-
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fice, to be, as well, an appeal to the Secretary of the Treas-

ury from your decision.

Yours respectfully,

SOUTHEKN PACIFIC CO.

By W. H. WHITELY,
Attorney.

[Endorsed]: Ent-y No. 3652. Bond No. . Pro-

test. San Francisco, Apr. 13, 1895. Messrs. Southern

Pacific Co. against liquidation of entry, assessment, and

exaction of 25 per cent on coal tar product. Vessel, rail-

road. From New Orleans. Date of arrival, Mar. 19,

1895. Date of Entry, Mar. 19, 1895. Southern Pacific

Co. Adjuster's Office. Customhouse, S. F., Cal. Receiv-

ed Apr. 13, 1895.

Exhibit "C."

Office of the Naval Officer of Customs,

Port of San Francisco, May 7th, 1895.

Hon. John H. Wise, Collector of the Port:

Sir: The protest of the S. P. R. R. Co., invoices Noft.

3652-4375, against duty on certain dead oils, is overruled,

it being my opinion that S. S. 10958 cover the case.

Respectfully,

JOHN P. IRISH,

Naval Officer.

[Endorsed] : Port of San Francisco, Cal., Naval Office,

May 7, 1S95. John P. Irish, Naval Officer. Subject: Pro-

test of S. P. R. R. Co., Entry Nos. 3652-4375. Dead oils

or liquid creosote. No. of inclo'sures, 5, and accompany-

ing Bamples. Received by Board of IT. S. General Ap-

praisers, May 13, 1895.
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Exhibit "D."

Port of San Francisco, CaJ.,

Appraiser's Office, April 18th, 1895.

Hon. John H. Wise, Collector of Customs

:

Sir: The protest of the Southern Pacific Company

against the return of certain liquid creosote covered by

invoices 3G52 and 4375 is not well taken. The Special Ex-

aminer of Drugs reports that the creosote in question is a

product of certain series of hydrocarbons in the coal tar.

Coal tar is composed of the following hydrocarbons of the

aromatic group. Commencing with benzol, xylol, naph-

tha!, carbolic acid, dead oils or heavy oils, naphthalene,

anthracene, pyridine basis, or pitch according to their

distillation point or temperature. Benzole has the lowest,

and pitch hais the highest, distillation point. Tar is also

more or less mixed with ammonia and water.

The samples herewith submitted are the product of the

middle group of these series, and could not be prepared

by fractional distillation, thus showing clearly that they

are a distillation product of the coal tar. The importa-

tions in question are covered by S. S. 10958, and were cor-

rectly returned as distilled oil.

Yours respectfully,

JAMES C. TUCKER,
Appraiser.

Invoices and protests inclosed.

[Endorsed] : Port of San Francisco, Cal., Appraiser's

Office, April 18th, 1895. James E. Tucker, Appraiser.

Subject: Report on protest of the Southern Pacific Com-

pany. Invoiced 3652 and 4375. No. of inclosures, 4, and

samples accompanying.
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Exhibit "U."

Office of the Appraiser of Merchandise,

Port of New York, N. Y., June 25th, 1896.

(Copy.)

Dr. Edward Sherer, Chemist in Charge:

Sir: Referring to a sample, marked "27026-B," submit-

ted with letter of transmission, "27026|7 B," dated June

8th, 189(5, from Hon. Geo. C. Tichenor, President, Board

of General Appraisers, I have to report that the. sample

has a specific gravity of 1.05028, and contains, approxi-

mately, 5 per cent of carbolic and cresylic acids, the re-

maining 95 per cent being made up of the usual constit-

uents of the ordinary dead oils of commerce, consisting

almost wholly of naphthalene and its derivatives, with

the basic oils, parvoline, collidine, coridine, leucoline,

and bitumens dissolved therein. The merchandise, a,s a

whole, is an oily body and complicated mixture of com-

plex chemical compounds, and also a product of coal tar

eliminated by distillation.

Respectfully submitted,

HAYDN M. BAKER,
Chemist.

Approved

:

EDWARD SHERER,
Chemist in Charge.

Approved:

WALTER H. BUNN,
Appraiser.

Exhibit "E."

Before Board A, IT. S. General Appraisers.

In the Matter of the Classification Un- ~) rrotcsts.

1 962 '" \ 6666F
der the Tariff Act of Certain so-called I 96801A 5734F

Dead Oil. The MICA ROOFING CO., [

!

?Sk 8368F
_ ; 8277F
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Testimony.

Present: General Appraiser TICHENOR.
Appearances: For the Treasury Department: WM. J.

GIBSON, Esq.

For the Protestant: ALBERT COMSTOCK, Esq.

H. J. WEBSTER, Stenographer.

Protests 96222A, etc., page 2.

New York, June 26, 1896.

WM. H. H. CHILDS sworn.

Examined by Mr. COMSTOCK:
Q. Give your full name to the stenographer, please.

A. Wm. H. H. Childs.

Q, Your business or occupation?

A. I am one of the proprietors of the Mica Roofing Co.

Q. The business of which concern is what?

A. Distillation of coal tar, and manufacture of roof-

ing materials.

Q. Are you personally familiar with the imported

commodities of that company? A. I am.

Q. And can identify them by invoice descriptions?

A. I can.

Q. Do you know what wais the body which was de-

scribed on some of your invoices as so many barrels of

coal tar product? A. Yes, sir.

Q. Was all of the merchandise imported by your con-

cern and described on its invoices as so many barrels of

coal tar product one and the same substance, Mr. Childs?

A. It wais.

Q. Are you familiar with the product described on

some of your invoices as "blast furnace creosote oil"?

A. I am.

Q. "Was all the merchandise imported by your house

same thing? A. It was.

and described as blast furnace creosote oil one and the
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Q. Are you familiar with the merchandise described

on some of your invoices as crude carbolic acid?

A. I am.

Q. Was all merchandise so described on any of your

invoices one and the same thing? A. It was.

Q. Mr. Childs, you have stated that you are familiar

with the products under all of these names, and that each

name always meant one and the same thing. Now, state

whether all those names meant one and the same thing.

A. They did.

Q. Have you a sample of that thing?

A. I have.

(Witness presents sample in a bottle. Sample marked

"Exhibit 1, 96222A," etc.)

Q. Do you know that the merchandise in this bottle

represents any of your imported goods?

A. All the oil as it is received is emptied from the bar-

rels and pumped into one large receiving tank. I went

over yesterday and drew that, or had it drawn, myself.

Q. Under your personal supervision?

A. Yes, and it has been in my possession ever since.

Q. Is anything else put in this tank except this im-

ported material of yours? A. Nothing at all.

(Counsel for the protectant offers Exhibit 1 in evi-

dence.)

By Mr. GIBSON:

Q. This sample is not a part of any of the goods in-

cluded in these invoices on which you have protested, is

it? A. Part of all of them.

Q. I understand you to say you took this sample out

yesterday? A. I did.

Q. Il;i,ve all the goods in those invoices been in that

tank over since these goods wore imported?

A. Pari of it lias, certainly; it lias been drawn from

as we use it, and as the oil conies in, it is put into the
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tank, and it is a sample of the oil as received.

Q. How long do you ordinarily keep your oil in the

tank—this dead oil?

A. It depends on its use; sometimes we are busy and

we use it very fast; then we have oil constantly coming

in to replace it.

(Counsel for the protestant admits that the article is

dead oil.)

Q. Has any of this merchandise remained in this tank

since March, 1896? A. Yes, sir.

Q. How much of it, about?

A. I couldn't tell you. We are drawing ais we use it.

Q. You have been putting in a great deal since that

time?

A. No; we have not had much oil coming in of late.

Q. Do you know who manufactures this oil on the

other side?

A. I don't know. We buy through our purchasing

agent on the other side.

Q. You don't know whether it is the same manufac-

turer each time or not?

A. I couldn't testify to that.

(Counsel for the Treasury Department objects to the

admission of the sample in evidence. (Exhibit 1,

96222A, etc.) Exhibit 1 is admitted in evidence.)

By Mr. COMSTOCK:
Q. I want you to tell me whether all of the merchan-

dise about whose names and character you have been

asked, and which you say is represented by the sample

Exhibit 1, is practically one thing, or is practically sever-

al different things.

A. Practically one thing—dead oil.

Q. Are different portions of your importations put to

varying uses, or are they put to various uses?

A. Nine-tenths of it to one use.
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Q. And the remaining tenth?

A. We sell it out in a small way.

Q. Is there anything about that remaining tenth that

is different from the other nine-tenths?

A. No, sir; nothing.

Q. Now, Mr. Childs, you say you are distillers of coal

tar. Have you ever made the same body as is represent-

ed by this sample? A. I have.

Q. Tell me what it is made of.

A. It is a product of coal tar, got in the distillation

of coal tar.

Q. Have you, in your business, to do with articles

known as distilled oils? A. I have.

Q. Is the article about which you have been testifying

here included among those known as distilled oils?

A. It is not.

By Mr. GIBSON:
Q. Do you sell this dead oil? A. I do.

Q. As you receive it? A. I do.

Q. Is it ever ordered from you as a distilled oil?

A. Never.

Q. Who do you sell it to?

A. Sell it to paving men for softening pitch; sell it to

lamp-black makers; soil it to roofers; sell it sometimes as

crude carbolic acid.

Q. It is not what is commonly known as coal tar, the
product made from the production of coal gas?

A. Coa
(

l tar is obtained by the carbonization of coal
in the manufacture of gas.

Q. Now, this article which von s ;1y is the same here,
and which is called blast furnace creosote oil, is that pro
'lured in the same way?

A. Practically the same way.

Q- Is it really produced in the same way?
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A. It is the same product, produced in a different

way, is the proper way to state it.

Q. The crude carbolic acid that you have testified here

to, is that produced in the same way that coal tar is pro-

duced?

A. No, crude carbolic acid is quite different from coal

tar, and is not produced in the same way.

Q. How is it produced?

A. It is produced from the distillation of coal tar.

By Mr. COMSTOCK:
Q. State positively, if you can, whether or not any

protests in the name of your house that are pending be-

fore this Board are on the same body as represented by

Exhibit 1.

A. I can say they are on the same body.

Q. What can you state about the meaning of the name

"blast furnace creosote oil," which is found in some of

your invoices, particularly as to the words "blast fur-

nace"?

A. It is a creosote oil that comes from Scotland, pro-

duced at the iron works there.

Q. And you have testified that it is produced from

coal tar. How does the term "blast furnace" come to be

associated with coal tar?

A. They condense their gases and smoke and produce

coal tar, which is distilled and makes the so-called black

furnace pitch and creosote oil or dead oil.

Q. Are those blast furnaces, then, a recognized source

of coal tar?

A. In Scotland, just as much as the gas companies.

By Mr. GIBSON:

Q. Is this blast furnace creosote oil, as you speak of

it, when you receive it here, is it in the shape that it is

produced at the blast furnace?
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A. Yes, exactly, ais far as I know, the crude product

that comes from the blast furnace.

Q. You never saw it as it is produced there, did you?

A. I never have, no.

Q. And all you know in regard to that fact is hear-

say, is it? What you have been told?

A. I sent a man over to investigate, and I have his re-

port,

Q. Then your knowledge is derived from what he told

you? A. It was.

Q. And has not this creosote oil gone through a pro-

cess of distillation? A. It has not.

Q. I understood you to say before, on your cross-ex-

amination—perhaps I am mistaken—that all these three

kinds of oil have gone through a process of distillation

from coal tar?

A. Yes; that is the first primary distillation when
they were produced. The coal tar was distilled, not the

oil.

Q. And then it became dead oil? A. Yes, sir.

Q. Then this substance that was produced at the fur-

nace, as it was a product there, was then distilled, was it

not, and made into a dead oil?

A. The coal tar was distilled in the usual way, and the

dead oil produced in the usual way.

By General Appraiser TICHENOR:
Q. You said, in reply to a question from the Govern-

ment's counsel, that you had never sold dead oil as dis-

tilled oil. Now, tell me, did you ever sell any oil as dis-

tilled oil by that name?
A. I never remember to have received an order for

distilled oil in my Life for any of the products that we pro-

duce.
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Q. Your orders are received, are they not, by their

commercial names?

A. By the commercial name of the product.

By Mr. COMSTOCK:

Q. But do you, or do you not, know from your business

experience which specifically named products are includ-

ed in the oils understood in trade as distilled oils?

A. I do.

Q. And wa
(

s your previous testimony about dead oil

not being included in this class based upon such knowl-

edge? A. Yes, sir.

By Mr. GIBSON:

Q. Do you sell this under the name of dead oil?

A. I do.

Q. Do you receive orders for it as such?

A. Yes, sir; the bulk of our business is under that

name.

Q. Do all the people who buy from you order it under

that name? A. Nine-tenths of them do.

Q. Under what name do the other tenth get it?

A. Crude carbolic acid.

Q. That is the same thing, is it?

A. The same thing; comes out of the same tank.

TESTIMONY IN BEHALF OF THE GOVERNMENT.

ISAAC D. FLETCHER sworn.

Examined by Mr. GIBSON:

Q. What is your business?

A. I am president of the New York Coal Tar Chemi-

cal Company; tlm,t is part of my business. I have been

connected with that concern under various names for thir-

ty years.

Q. Your place of business?
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A. Our office is 253 Broadway.

Q. What is the business of your company?
A. Part of it is the distillation of coal tar, and the re-

fining of products, and the sale of roofing and paving ma-
terials and ammonia products and other chemical bodies.

Q. Are you familiar with, and does your corporation

deal in, a substance that is commonly known as dead oil?

A. Yes, sir.

Q. Please state how long, and to what extent, you
have dealt in that merchandise? A. Thirty years.

Q. Will you state, if you know, how dead oil is pro-

duced?

A. It is obtained by the distillation of coal tar. Some
of it obtained by the distillation of blast furnace tar.

Q. State whether or not, so far as you know, it is all

the subject of distillation, or the product of distillation.

A. It is.

Q. Do you know any merchandise tha,t is bought and
sold in the market here under the trade name of distilled

oil? A. I do not.

Q. If there was any merchandise that was known in

trade and commerce here, and sold, under the name of

distilled oil, would you be likely to know it.

(Objected to as calling for a conclusion, which the wit-

ness is not likely to be able to give.)

Question withdrawn.

Q. Are you familiar with, and do you deal in, oils that
are distilled?

A. 1 deal in no oils other than are obtained from coal
tar.

By (loncial Appraiser TKTIEXOR:
Q. What other oils than dead oil, obtained from coal

tar, do you deal in?

A. 1 deal in what is known as light oij.
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Q. Do you deal in benzine or benzole?

A. Yes, but not under the name of oils. I deal in all

the coal tar products, but benzole or naphthas are not

considered oils in commerce.

No cross-examination.

W. H. EANKIN sworn.

Examined by Mr. GIBSON:

Q. Your place of business?

A. 91 Maiden Lane, New York.

Q. And your business, what is it?

A. Manufacturing roofing materials.

Q. How long have you been in such business?

A. Twenty-four years past.

Q. Do you deal in what is known, and what was

known in trade and commerce in this country, in August,

1894, as dead oil? A. Yes, sir.

Q. What is the extent of your dealing in the article?

A. Well, practically small.

Q. How long have you dealt in it?

A. About 24 years.

Q. Will you state, if you know, how dead oil is pro-

duced?

A. It is produced by distillation of coal or gas tar.

Q. State, if you know, whether there is any merchan-

dise sold under the trade name of distilled oils?

A. Well that question seems to me is not plain. Of

course I do know that there was lots of oils sold ais dis-

tilled oil, but I never knew of any coal tar product being

sold as distilled oil.

Q. Well, the question was, as you don't seem to have

understood, did you know whether or not, in August,

1894, and prior to that time, there was merchandise that

was bought and sold in the trade in this country under

the name of distilled oils?
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A. Not of a coal tar product; no, sir.

No cross-examination.

By General Appraiser TICHENGR:
Q. Do you know of any article having the trade nanie

of distilled oil?

A. As I said before, not of a coal tar nature or pro-

duct.

Q. Well, of any nature or product?

A. Well, yes; we call petroleum a distilled oil.

Q. But is that bought aud sold by the name "distilled

oil," or by the name "petroleum"?

A. I don't know of any product where they bill it, list

it, or advertise it as a distilled oil. I don't know of any.

By Mr. COMSTGCK:
Q. Your answer wherein you referred to petroleum

—

did that include crude petroleum, or only refined?

A. The refined.

ISAAC D. FLETCHER recalled for cross-examination.

Examined by Mr. COMSTOCK:
Q. Mr. Fletcher, you testified that dead oil was pro-

duced from coal tar or blast furnace tar, if I understand
you aright. Do you know from what substance blaist

furnace tar comes? A. Yes.

Q. What?
A. It is tar that is produced by the condensation of

the gases in the blast furnace operations at the blast fur

naces.

Q. Gases of what?
A. The gases of coal.

Q. Then ii is ;i coal tar, is it not?

A. Well, it may be classed under Hint head, but the

process is differed from what is ordinarily known as coal

tar.
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Q. It is not gas coal tar, but blast furnace coal tar, is

it not?

A. Well, of course, it comes from coal, but it is an en-

tirely different product from what is known as coal tar.

They would not pass, one for the other, in commerce.

Q. Neither one variety could be mistaken for the oth-

er variety? A. No.

By General Appraiser TICHENOR:

Q. But, Mr. Fletcher, is this blast furnace tar known

as coal tar?

A. I think not; I think it is known as blast furnace

tar, to distinguish it from coal tar.

By Mr. COMSTOCK:
Q. Is blast furnace tar a product which, to your

knowledge, is bought and sold at wholesale in the mar-

kets of this country?

A. It is not obtained in this country at all.

Q. Either from blast furnace or in the market, you

mean?

A. I mean to say it is not produced here.

Q. Is it a commodity bought and sold in the whole-

sale markets of this country, to your knowledge?

A. Well, I should say not; I think it is only known

here as an imported article, purchased by certain tar dis-

tillers.

Before Board A, U. S. General Appraisers.

In the Matter of the Classification of} Protests,

f 96:118 A H16F
Certain so-called "Dead Oil." WAR- \ 98418 A 2572 F

i 99306 A 8794 F

REN CHEM. & MFG. Co., Protestant.
J

602 f
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Testimony.

Present: General Appraise* TICHENOR.
Appearances: W. J. GIBSON, Esq., for the Government.
ALBERT COMSTOCK, for the Protestants.

H. J. WEBSTER, Stenographer.

Protests 96218A, etc., page 2.

New York, June 26, 1896.

ALFRED H. SMITH sworn.

Examined by Mr. COMSTOCK:
Q. State your full name to the stenographer.

A. Alfred H. Smith.

Q. And your occupation.

A. Superintendent of the factory of the Warren
Chemical and Manufacturing Company.

Q. What is the nature of the operation as carried on
in that factory?

A. Distillers of coal tar and manufacturers of roofing
materials.

Q. Are you familiar with the product which has been
imported by your company, and which is described on its

invoices as "blast furnace creosote oil"?

A. Yes, sir.

Q. Have you seen that body in the condition in which
it has been imported and operated upon it at your works?

A. I have, sir.

Q. Are you equally familiar with the article which
has been imported by your company and described as so
many barrels of coal tar product? A. Yes, sir.

Q. Are you. equally familiar with the merchandise
which was subject of your importation per "Croma," and
of the informal or appraisement entry which I now show
you? A. Yes, sir.

Q. What was, or what were, all of those articles Mr
Smith?
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A. Well, isome of those importations were coal tar;

the others were dead oil—what is commercially known in

this country as dead oil.

Q, By coal tar, do you mean the tar in its original and

entire body?

A. Yes, sir; its original consistency.

Q. That was the subject of the informal entry that I

have shown you, was it not? A. Yes, sir.

Q. And of no other? A. No other.

Q. Now, please produce a sample representing the

merchandise described by any one of the names that I

have read you, and state which name or names it repre-

sents.

A. Here is a sample of dead oil, by steamer "Mani-

toba."

(Sample marked Exhibit 1, 96218A, etc., June 26, 1896.)

By the WITNESS.—Also sample of dead oil, per

"Croma."

(Sample marked Exhibit 2, 96218A, etc., June 26, 1896.)

By the WITNESS.—Also sample marked dead oil,

1895, taken from one of these importations.

(Sample marked Exhibit 3.)

Q. How do you know that each of these samples rep-

resents some of your imported product?

A. I have taken them from the barrels that we im-

ported.

Q. At the works?

A. Yes, sir; I took those myself.

Q. That is true of all of them, is it?

A. Yes.

(Counsel for the importer offers the samples in evi-

dence.)

By Mr. GIBSON:

Q. Referring to sample 1, was that taken out of any
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particular cargo or importation that you can recall your-

self?

A. Yes, sir; that was fallen out of a lot of this oil that

was imported and came here by the "Manitoba."

Q. Is that sample No. 1 a part of the merchandise as

to which you have protested here? A. Yes, sir.

Q. You are sure of that? A. Yes, sir.

Q. Now, in regard to sample No. 2; that, you say, ar-

rived by the "Croina,"? A. Yes, sir.

Q. Is that sample a part of the merchandise as to

which you have protested, that arrived by the "Croma"?

A. Yes, sir; taken out of one of the barrels of that lot,

landed on our dock.

Q. As to which you have protested?

A. Yes, sir.

Q. Can you identify that by the protest?

A. Well, I know that those are protested.

Q. Well, will you just look at the protest by the "Cro-

ma" and see as to which protest that merchandise was a

part.

By Mr. COMSTOCK.—I object to the form of the ques-

tion, and insist that the witness should identify the sam-

ple with the entry, and not with the protest. There is no

indication that he has anything to do with the protest.

By General Appraiser TICHENOB.—The protest is

made upon merchandise imported by the "Croma," so

that it seems to me that the identification of the goods by

(lie "Croma" is all that is necessary.

(Invoice No. 2.301, included in entry per "Croma," No.

133101, shown witness.)

By the WITNESS.— I identify that as being a sample

of that particular invoice.

By Mr. GIBSON:
Q. Now, in regard to sample No. 3, what merchandise

is thai ;i sample of?
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A. That is a bulk sample of two or three different

lots, which were taken from a tank where the barrels

were emptied and pumped into this tank, and I can't tell

which vessel that identical sample was from.

By General Appraiser TICHENOK:
Q*

I understand you to say, Mr. Smith, that it is a

bulk sample representing several importations that had

been emptied together in a tank. A. Yes, sir.

By Mr. GIBSON:

Q. You can't identify it as to any particular one?

A. No, sir.

Q. Can you identify it as to any particular number of

invoices that are here?

A. No, sir; I would not feel safe in doing that. That

is a sample of the imported oil, but to say which vessel it

was, I couldn't say.

By General Appraiser TICHENOK:

Q. Are you certain, Mr. Smith, that it is a isample of

importations that are subject of protest here?

A. Yes, sir; I am certain that this is a sample of the

imported oil, of which I understand there is a protest.

I don't know how many there are protests on, or any-

thing about that; only that there are protests

By Mr. GIBSON:

Q. Have these samples been in your possession ever

since they were taken out?

A. Yes, sir.

Q. And you are certain, are you, that they are in the

same condition now that they were when you took them

out of these packages? A. Yes, sir

By Mr. GIBSON.—As to the sample No. 3, 1 don't think

there is any connection with that with any particular

invoice, nothing to show but what sonic foreign sub-

stance was put in this tank.

By the WITNESS.—There is no foreign substance in

there, because they were simply pumped into the tank,

the difference being where you take three barrels and



30 John H. ~\Yise, Collector of the Port, etc. vs.

put them together, or whether you take from each indi-

vidual barrel.

By Mr. GIBSON.—I make no objection to samples 1

and 2. Xo. 3, I don't think has been identified as belong-

ing to one of these importations, and I don't think it

ought to be taken as a sample of this merchandise.
By General Appraiser TICHENOR—The Board will

take it for what it is worth.

By Mr. COMSTOCK:
Q. Now, Mr. Smith, tell me what you do with the sev-

eral importations of the bodies represented by these
samples when you get them?

A. They are used for softening pitch.

Q. Do you use all of your importations such as you
have identified here, and regarding which you have stat-

ed that you know what they were—excepting always the
simple coal tar—for one and the same purpose?

A. Very nearly so; it is either softening pitch, or
softening asphalt.

Q. I mean to say, do you put each and everyone of
these importations to the same purpose or purposes to
which you put the others? A. Exactly.

Q. There is no distinction between them in that re-

spect? A. No, sir.

Q. Is there any practical distinction between them,
in substance, composition, or source?

A. No, sir.

Q. What is their source?

A. They are part of the coal tar.

Q. Part of coal tar? A. Yes, sir.

Q. Have you yourself made, or superintended, the
making of these same bodies?

A. Yes, sir; every day.

Q. At your factory in Brooklyn? A. Yes, sir.

Q. And what you have made has been made from
COaJ tar? A. Yes. sir.
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Q. And had you means of identifying it in substance

and in its entirety with these samples?

A. Yes, sir.

Q. Are you prepared to testify whether or not the

different importations represented by these samples and

by the protests now before the Board may have varied in

precise chemical elements? A. No.

Q. But whether they did or not, would you adhere to

your testimony that for use, for name and for all practi-

cal purposes, they are one and the same thing?

A. Yes.

Q. Mr. Smith, do you have personal contact in your

business with bodies known as distilled oils?

A. We have not in several years.

Q. You have had, in the past, have you?

A. Yes, sir.

Q. And you personally?

A. Yes, sir; I made all the tests myself.

Q. Now, state whether the several varieties of the

merchandise covered by your samples and testimony are

known as distilled oils. A. No, they are certainly not.

(The last question is objected to as leading.)

Cross-Examination.

By Mr. GIBSON.

Q. How are these products known to you, that you

protest as to here, under what heads?

A. How is it known to me, sir?

Q. Yes. A. It is known to me as dead oil.

Q. Are you familiar with the method of manufactur-

ing this merchandise, which you have here?

A. Yes, sir; I have been so for a, great many years.

Q. Have you ever seen it manufactured at the place

and by the people from whom you purchased on the

other side? A. No, sir.

Q. You don't know how they manufacture it there?
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A. No, sir; I have never been on the other side of the

waiter.

Q. Who is this manufactured by?

(Objected to, as the witness says he has never been

there, and he cannot speak otherwise than as the in-

voices do.)

A. I do not know who the goods were manufactured
by, sir.

Q. Have you ever been informed?

A. Never been informed.

Q. This dead oil is a product that is produced by a

process known as distillation, is it not?

A. Yes, sir.

Q. Distillation of coal tar?

A. Yes, sir; it is what is known as the heavy oil; it is

the second product from the coal tar.

Q. What is the first product?

A. Water and light oil; they distill at about the same
point.

Q. That is taken off, and then the second distillation

produces?

A. Produces the heavy oil.

Q. Included in your protests?

A. Yes, sir.

By General Appraiser TICHENOR:
Q. You said you were familiar with distilled oils?

A. Yes, sir.

Q. How are they known?
A. Well, they are known by the product which you

want to arrive at. There was a time when there was a
demand in this country for benzole and naphthol, and at
that time we made benzole and naphthol, and that pro-
duct is made from the light oil, the part of the oil that
comes over with the water, the part of the oil which is

lighter in specific gravity than the water.

Q. What I was going to ask you is, are they known by
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their commercial names as benzole or naphthalene, or

whatever it is?

A. In the trade, they are, sir; bnt commercially they

would be known as distilled oil. The different products

derived from the bases of coal tar are very numerous,

some of them having no value, but they can be separated

by different formulas of treating with acids, or redistil-

ling, as the case may be.

Q. In trade, are not these oils known by their names,

such as benzole or dead oil or what not, rather than by

the term "distilled oil"? A. Yes, sir.

Re-direct Examination.

By Mr. COMSTOCK:
Q. What I want to know is, Mr. Smith, as to these ar-

ticles about which you have testified in answer to the

questions of the General Appraiser, whether they are

or are not included in a class of articles known as dis-

tilled oils.

(Objected to as leading. Objection overruled.)

A. In relation to benzole and naphtha, it would be

known as distilled oil.

Q. And does, or does not, that class include the ar-

ticles represented by the three samples you have pro-

duced.

A. It does not include them.

By General Appraiser TICHENOR:

Q. Are or are not benzole and naphthol produced by

the same process from coal tar as dead oil?

A. No, sir, it is not.

Q. How are they produced?

A. They are produced by redistillation, in the first

place, and then treating with acid, and neutralizing the

acid afterward, and a second fractional distillation.

Q. It is a process of distillation or fractional distilla-

tion in either case, is it not?
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A. And treating with acids and neutralizing the

acids afterwards.

Q. Then I understand %the treating with the acids

would be the only difference in the process?

A. There is a vast difference, because you observe,

your temperatures; you have to get your boiling points

to a certain given point; for instance, if it was 90 per

cent, or 50, or 30, benzole we are making, we would have

to run them different in that way.

Q. Then it is a question of temperature rather than

process, isn't it?

A. Yes, but the temperature being part of the pro-

cess.

Q. In either case, it is a process of distillation and
fractional distillation, is it?

A. Yes, sir, in connection with what is termed "treat-

ing."

By Mr. COMSTOCK:
Q. Treating in the case of the dead oil, or only in the

case of the other bodies?

A. Xo, no treating of dead oil; only in the case of the

benzole and naphtha.

Q. Is there as much difference, Mr. Smith, between
the processes of producing dead oil and those for produc-

ing the products which are known as distilled oils, as

there is between the process of producing naphtha and
that of producing naphthalene?

(Objected to. Objection sustained.)

Q. Mr. Smith, state how, as to degree or amount, the
difference between the processes for producing dead oil,

and those for producing benzine and naphtha compares
with the difference between the process for producing
naphtha and thai for producing naphthalene—whether
the differences are greater in the flrsl instance, or less.

A. Well, there is really no difference; as soon as your
oil is heavie than water, you run that oil off, which
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leaves your third body, your residue which would be

pitch. You distill off a sufficient amount of this dead oil

to leave the pitch at the consistency you want it for use.

Q. Now, you say that, for beuziue and naphtha, there

are more elaborate processes? A. Oh, decidedly.

Q. Now, I ask you, contemplating that difference be-

tween these processes, how it compares with the differ-

ence between the process of producing naphtha and that

for producing naphthalene. Is it greater or less differ-

ence, or about the same difference?

A. The naphthalene is a part of the dead oil, the part

that crystallizes in the dead oil; comes over at the same

time with the vapors of the dead oil, and is part of the

dead oil.

Q. How is it extracted therefrom?

A. Simply decanted off.

Q. Is it a process of precipitation?

A. No, it congeals; it crystallizes; forms a sort of a

wax.

Q. Is that the only process intervening between dead

oil and naphthalene—that distillation?

A. That takes place at a lower temperature; for in-

stance—it comes over very high, you understand—in the

neighborhood of 600 degrees Fahrenheit.

Q. And as it cools, this crystallizes out?

A. Yes, sir.

Q. And that is all there is in the production of naph-

thalene, after you get dead oil? A. Yes.

Q. Mr. Smith, do you know what that body is which

is described on one or more of the invoices as "green oil?"

A. Yes, sir.

Q. What is that body?

A. It is a filtration of anthracene oil.

Q. Produced from what?

A. From coal tar.

Q. How does that compare as to the use it is put to,

if you know, with the samples you have mentioned?
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A. For the same uses.

Q. Poured right into the same tanks?

A. Yes, sir.

By Mr. GIBSON:
Q. Does the same state of facts apply to that oil as

apply to the other?

A. Yes, sir.

Q. Same description, processes, and production?

A. Yes, sir.

By General Appraiser TICHENOR:
Q. Does your firm sell, or has it been selling, dead oils

A. Yes, sir.

Q. Naphthalene? A. Yes, sir.

Q. Benzole?

A. When we were making it, we sold it, of course; it

is several years since we made any.

Q. Did you ever have an order or a request for a

quotation of anything simply as distilled oil?

A. Not to my recollection; no, sir.

Q. Your orders would come, then, for the things by

their name?
A. It would be a specific name.

Before Board A, U. S. General Appraisers.

In the Matter of the Classification N

under the Tariff Act of so-called

"Dead oil." SCHOELKOPF, HART- f

FORD & MACLAGAN, Protestants. J

Protests 91832 A,
etc.

Testimony.

Present: General Appraiser TICHENOR.
Appearances: For the Treasury Department, W. W. T.

GIBSON, Esq.

For the Protestants, ALBERT COMSTOCK, Esq.

H. J. WEBSTER, Stenographer.
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New York, June 26, 1896.

HARRY COMER sworn.

Examined by Mr. COM STOCK:
Q. What is your business, Mr. Comer?

A. I am superintendent of the Lehigh Valley Creo-

soting Company.

Q. Were any importations made for the interest of

your company, and at its desire, by anyone else than the

company itself, and if so, by whom?
A. Schoelkopf, Hartford & Maclagan.

Q. What wa,s the substance, or what were the sub-

stances, which that concern imported at your order?

A. Dead oil.

Q. Dead oil was the only substance , was it, which

they imported at your order?

A. Dead oil wais the only substance.

Q. Could you recognize a sample as fairly represent-

ing those importations, if it were shown you?

A. Certainly.

Q. Have you had opportunities for personal examina-

tion of the product about which you are testifying?

A. Yes, sir.

Q. And have used such opportunities?

A. Yes, sir.

Q. Examine Exhibit 1, in case 96222A, and state

whether or not that properly represents the article you
have been testifying about.

A. I recognize that as dead oil.

Q. And as fairly representing the dead oil imported

for you by Schoelkopf, Hartford & Maclagan?
A. Fairly, I guess.

Q. Mr. Comer, do you know what the product was
about which you have been testifying, and which you say

is fairly represented by the sample which hais been

shown you? A. I know it.

Q. What was it? A. It is dead oil.

Q. What was it by derivation? What was it derived
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from, if you know? A. Coal tar.

Q. Have you yourself witnessed the production of it?

A. I have

Q. Where?
A. In nearly every tar distiller's works in England

and Scotland.

Q. Had it any other name in the markets of this

country than dead oil?

A. Yes, sir.

Q. What? A. Carbolic acid.

Q. Have you both bought and sold the article in the

markets of this country? A. I have.

Q. For how long past? A. Eight along.

Q. For how many years?

A. For the last ten years.

Q. Are you prepared to testify whether or not differ-

ent lots of it may vary in precise chemical constitu ents

or formula?

(Objected to as leading. Objection overruled.

A. I am not,

Q. Irrespecthre of such question of variation, is there

any practical difference between one and another of the

importations of the body you have testified about, in use,

in name, or in trade status.

(Objected to. Objection overruled.)

A. No, not to my knowledge.

Q. How extensively have you used it?

A. Thousands of gallons.

Q. What do you do with it when it first arrives here?
A. As I have use for it, I dump it into my tanks.

Q. And do you dump it oil as it comes right into the
same tanks or into different tanks, according to any pos-

difference between

—

A. Int<> (.no tank.

By Mr. ('M'S()V
:

0. Arc these the Bame kind of goods that are import-
ed by Schoelkopf, Hartford & Maclacan?
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A. Yes, sir.

Q. They are the same kind?

A. Yes, sir.

Q. The same kind of goods that have been imported

by them for the last four or five years, are they?

A. Yes, sir.

Q. Is not this product, which you call dead oil, known

in England and Scotland as tar oil or creosote oil?

A. It is known as creosote oil, by name.

Q. And also as tar oil? A. Also a;s tar oil.

Q. And that is the same as this article here which is

known as dead oil, is it not? A. Yes, sir.

Q. Is there any substance that is sold in the markets

here under the name of a distilled oil? A. Lots.

Q. Well, for instance, what?

A. Refined petroleum is distilled oil.

Q. Well, I know it is distilled oil, but is it bought and

sold and known in trade under the name of distilled oil,

and bought and sold under that name?
A. As a trade name?

Q. Yes. A. Not that I know of.

Q. Well, I know it is distilled oil, but is it bought and

here under the trade name of distilled oil?

A. I do not, sir.

Q. There are three methods of producing oils, are

there not, by distillation, and by pressure or compres-

sure, and by rendering, are there not?

(Objected to on the ground that the witness has not

been shown to have any knowledge as to what has been

known as distilled oils. Question withdrawn.

New York, June 29, 1896.

JAMES HARTFORD sworn.

Examined by Mr. COMSTOCK:
Q. Of what firm or concern are you a member, Mr.

Hartford?

A. Schoelkopf, Hartford & Maclagan, Limited.
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Q. Is that firm the one that has made these numerous

protests that are up for healing to-day? A. Yes.

Q. Are you personally familiar with the merchandise

imported by that firm? A. I am.

Q. Examine invoice in 91832A, and state whether

you know what the article was which it described

.

A. I do.

Q. I notice that the description in this invoice is so

many barrels of coal tar product. Have you had the

same kind of merchandise under any other names that

you can recall—any other invoice names? A. Yes.

Q. What others do you think of?

A. Dead oil of coal tar, crude carbolic acid, coal tar

product, coal tar preparation.

Q. How about the name blast furnace creosote oil?

Has it sometimes come so invoiced, or do you know an ar-

ticle which would be described by those terms?

A. I do, but we have invoiced it a:s crude carbolic

acid.

Q. Would you recognize what was meant by each of

these names that I have given you or which you have
stated? A. Yes, sir.

Q. What would such product be? The product that

would be designated by any of these several names, or

all of them?
A. It would be coal tar creosote. Some of them

might be blaist furnace.

Q. And the others derived from what source?

A. From coal tar.

Q. Now, I want you to tell me whether you deal at

wholesale in coal tar. A. Yes, we do.

Q. In the markets of this country?
A. In the markets of this country.

Q. How long have you so dealt?

A. Well, my firm has dealt for (ho last eight yens,
but I have dealt long before that.
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Q. Tell me what are the known and recognized

sources of the product which is dealt in as coal tar in the

markets of this country?

A. The great source of coal tar is the gas works.

Q. Is there any other source?

A. Yes, there is the blast furnace process, but that

is not used in this country, as far as I know.

Q. But is abroad? A. Yes, in Scotland.

Q. Do you say, then, that coal tar is produced from

blast furnaces as well as from gas works?

A. Yes, certainly.

Q. State, so far as you know, the process by which

coal tar is produced at blast furnaces.

A. The coal is mixed with the iron in a large crucible

furnace, and the blast is applied and the fumes are con-

densed, and the coal tar obtained that way.

Q. Have you handled, commercially, this variety as

well as the house variety of coal tar?

A. We have imported it.

Q. Is any distinction made between them in the

trade?

A. Not that I know of; they sell them, just the one as

the other; sometimes people ask for a thin tar, and they

give them the blast furnace tar, but there is no differ-

ence, as far as that is concerned.

Q. Now, state what relation this coal tar creosote

bears to coal tar itself.

A. Coal tar creosote is one of the distillates of coal

tar that is obtained when the coal tar is distilled, along

with a lot of other products.

Q. Examine Exhibit 1, 90222 A, and state what it is,

if you can tell.

A. I would recognize it as coal tar creosote.

Q. The same commercial body about which you have

testified as being covered by your own protests?

A. Yes.
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Q. To what use, as far as you know, is this body put,

Mr. Hartford?

A. There are a great ina«ny uses; it is used for mak-

ing lamp-black, used for creosoting lumber; used for dis-

infecting, as crude carbolic acids, and I think there are

a variety of other uses. It is used for painting wood to

preserve it. I think it is also used for burning or illumi-

nating, but not in this country.

Q. Does your house deal in any body or class of bod-

ies known as distilled oils?

A. I don't know anything of that kind that we deal

in.

Q. You don't use the term in your line of goods?

A. No; not at all.

Q. But you say you have dealt at all times for the

last ten years and more in this product about which you

have testified A. Yes, sir.

Q. Mr. Hartford, does the testimony you have given

apply to all the importations made in the name of your

house, irrespective of for whose use or interest they may
have been made, and upon which you have protests now
pending before this Board, in which you claim the right

to free entry of the product as a preparation of coal tar?

A. They do.

Mr. COMER recalled.

Examined by Mr. COMSTOCK:
Q. Mr. Comer, have you personally dealt, at wholesale

in coal tar in the markets of this country?

A. I have.

Q. For how long? A. Ten years past.

Q. State what the body is which is known and has

been known as coal tar in the markets of this country for

ten years past, in relation to its source.

A. One source.

Q. What is its source? A. Coal.
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Q. By what process or processes is it derived from

that source?

A. At gas works, in the manufacture of coal gas, and

at blast furnace works, when they are making iron.

Q. Do you say that the product both of the blast fur-

naces and of the gas works is known as coal tar com-

mercially in this country?

A. I believe it is; to my knowledge it is.

Q. Have you dealt in both varieties?

A. I have.

Q. Is any distinction made between them in the

trade, in respect of their being called or not called coal

tar?

A. No, excepting that perhaps someone might

call it, or designate it, blast furnace coal tar, and another

house might go to work and ask me for gas coal tar, but

it is both coal tar.

By Mr. GIBSON:
Q. Have you ever seen what you have denominated

blast furnace coal tar produced? A. Yes, sir.

Q. Been at the furnace where it was produced?

A. Day by day.

Q. Have you ever imported any of it?

A. I have.

Q. When?
A. I imported it in the vessel "Lidskjalf ;" I don't re-

member the date.

Q. Is there much of that kind of coal tar imported
here?

(Objected to as irrelevant and immaterial. Question
withdrawn.)

Mr. HABTFOBD recalled as for cross-examination.

By Mr. GIBSON:
Q. Have you ever seen the blast furnace coal tar pro-

ducer!? A. No, sir; I have not.
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Q. All that you know about it is what you have been

told?

A. What I have been told and what I have read in

books.

Q. Have you ever imported any of it for your firm?

A. Yes, sir.

Q. Does your firm ever buy or isell any oil under the

name of distilled oil? A. No, sir.

By General Appraiser TICHENOE:
Q. Mr. Hartford, you testified that these bodies, de-

scribed by various names in your invoices, are known to

you as coal tar creosote? A. Yes, sir.

Q. Are they known as dead oil?

A. Dead oil of coal tar.

Exhibit "F."

(Not for Publication.)

In the Matter of the Protest 27026B-

3893 and 27027B-3S94 of SOUTH-
EEN PACIFIC CO. against the De-

cision of the Collector of Customs
Before the

U. S. General
at San Francisco, Cal., as to the Rate > Appraisers at

and Amount of Duties Chargeable on

Certain Tar Oil Imported per Bail-

road from New Orleans and Enter-

ed March 19, and 30, 1895.

New York,
July 27, 1896.

Opinion by TICHENOE, G. A.—The merchandise here
in question was imported in casks, and is described in

the invoices as "liquid creosote."

ft was assessed for duty at 25 per cent ad valorem un-

der the pro visions in paragraph 60, act of August 28,

1894, for "distilled oils," and is claimed by the protest-

ants to be exempt from duty under paragraph 443 of said
act
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We find as facts, from the testimony of Doctor Haydn

M. Baker, chemist in the laboratory attached to the Ap-

praisers Office at New York, to whom samples of the

merchandise were submitted for chemical examination,

and from knowledge acquired in the consideration of

other cases relative to merchandise of the same general

character

:

(1) That the merchandise in question is a liquid sub-

stance, of a dark brown color and tarry odor, of the speci-

fic gravity of 1.05028, and is known generally in com-

merce as dead oil and creosote oil.

(2) That it is derived from coal tar by distillation, and

is a distilledoil. its chief constituents are naphthalene

and its derivatives, along with the basic oils parvoline,

coridine, collidme, and leucoline, and bitumens dis-

solved therein, together with five per cent of crude

phenol of the carbolic and eresylic acid types.

It is understood that the protestant contends that the

merchandise is not dutiable as assessed, upon the ground

that it is not commercially known as a distilled oil. It

is not necessary that it should be so known to bring it

under that provision. The various oils known to com-

merce are distinguished in trade by arbitrary names,

such, for example, as olive oil, croton oil, lemon oil, cod-

liver oil, castor oil, aniline oil, etc., and are not known in

commercial sense as "distilled oils,'
1

"essential oils," "ex

pressed oils," or "rendered oils." These terms are tech-

nical, and are used to distinguish the different oils ac-

cording to the method of their production. It is not dis-

puted that the article here in question is obtained by dis-

tillation, and hence, in the sense of the tariff, is known

as distilled oil. The provision for distilled oils in para-

graph 60 is more specific than the general provision for

preparations and products of coal tar in paragraph 443 of

the act.

This view is in harmony with the doctrine of the re-

cent decision of the United States Circuit Court of Ap
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peals for the Second Circuit, in the case of Matheson &

Co. vs. The United States (71 Fed. Kep. 394), to the effect

that the provision for "acids" in paragraph 473, act of

Oct. 1, 1890, is more specific than the general provision

for "ail preparations of coal tar not colors or dyes," in

paragraph 19 of the act.

These protests are overruled on all grounds. (See G.

A. 453 and 942.)

(Signed) H. M. SOMERVILLE.
CHARLES H. HAM.
GEO. C. TICHENOR.

And for a certified statement of the facts involved in

said matter, as ascertained by them, the said Board

states that said facts are fully set forth in the decision

aforementioned, and that no other facts were ascertain-

ed by said Board than such as are shown by said decision

and other exhibits hereto attached.

H. M. SOMERVILLE,
F. N. SHURTLEFF,
GEO. C. TICHENOR,

Board of U. S. General Appraisers.

[Endorsed]: Filed October 22, 1890. W. J. Costi-an,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Tn the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,
for Review of Decision of the Board

of United States General Appraisers,

Relative to the Classification of Cor-

fu in "Creosote" Merchandise Import-

ed by said Southern Pacific Company.

Findings of Fact and Conclusions of Law.

and proceeding having come on regularly

for hearing and determination before the Conrl in the
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manner provided by law and the act of Congress of June

10, 1890, and evidence, oral and documentary, on behalf

of appellant and respondent having been introduced,

heard, and considered, and the Court, after duly consid-

ering the law and the evidence, and being fully advised

in the premises, having heretofore, on the 16th day of

August, 1897, given and rendered its opinion herein:

Now, in accordance therewith, hereby makes and ren-

ders its decision, finding the following facts and conclu-

sions of law respecting the classification of the merchan-

dise involved herein, and the rate of duty imposed there-

on under such classification

:

Findings of Fact.

The merchandise in question, consisting of 2,200 bar-

rels of the article hereinafter mentioned and described

in the invoices as "liquid creosote," was imported from

London, a, port in the Kingdom of Great Britain, into the

United States of America, at the Port of San Francisco,

State and Northern District of California, on the 19th

day of March, 1895, by the Southern Pacific Company,

and thereupon said merchandise was entered at the Cus-

tomhouse at said port for immediate consumption.

II.

That thereafter said merchandise was by John H.

Wise, as Collector of said Port, classified upon the return

of the appraiser of such port as "distilled oil," dutiable

at the rate of twenty-five per cent ad valorem, under par

a graph GO of the Tariff Act of August 27, 1894; and said

entries were liquidated in accordance with such classifi-

cation, and the duty upon said barrels of such merchan-

dise so entered for immediate consumption as aforesaid,

amounting to the sum of f1,472, was ascertained, levied,

and collected bv said Collector.
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III.

That thereafter said importer, being dissatisfied with

such decision of the Collector and said classification of

the merchandise involved herein, made and gave due pro-

test and notice of such dissatisfaction, on the ground

that the merchandise in question is not a distilled oil,

but should be admitted free of duty under paragraph 443

of the act of August, 1894, as a product of coal tar not

specially provided for. Thereupon the invoice relating

to the importation of said merchandise, and all the pa-

pers and exhibits connected therewith were duly trans-

mitted to the Board of United States General Apprais-

ers on duty at the Port of New York, all as provided in

said Customs Administrative Act of June 10, 1890.

IV.

That thereafter, on the 27th day of July, 1896, the said

Board of United States General Appraisers, after taking

evidence therein, made and rendered their decision in

said matter, sustaining the decision of said Collector,

and overruling said protest, and holding and deciding

that said merchandise was not a product, of coal tar to be

admitted free of duty, but was and is a "distilled oil,"

and subject to a duty of twenty-five per cent ad valorem,

under paragraph 60 of said act of 1894.

V.

That thereafter, in due and proper time, the said im-

porter, being dissatisfied with said decision of the said

Board of United States General Appraisers as to the con-

struction of the law and the facts respecting the classifi-

cation of such merchandise, and the rate of duty impos-

ed thereon under such classification, and in manner and

form as required by law and so Hon 15 of said act of June

10, 1890, applied to this Court for a review of the ques-

tions of law and fact involved in such decision of the
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said Board of General Appraisers; and such proceedings

were thereupon had that further evidence was duly tak-

en before a special referee appointed by this Court, and

introduced and considered herein as heretofore stated.

VI.

That the merchandise comprising the importation in-

volved in this application and petition for review was,

on and before the said 19th day of March, 1895, and now

is, known in trade and commerce as "creosote oil," or

"dead oil," and was and is a product of coal tar, obtain-

ed therefrom by fractional distillation.

VII.

That said merchandise was not, nor is it, a product or

preparation commonly or commercially or chemically, or

otherwise, known as a distilled oil, but was and is a pro-

duct of coal tar, not a color or dye, and not otherwise

specially provided for in said act.

Conclusions of Law.

As conclusions of law the Court finds:

That this Court has jurisdiction of the matters involv-

ed herein.

2.

That the merchandise in question is embraced within

the terms and subject to the provisions of paragraph 443

of the Tariff Act of August 28, 1894; is not dutiable, but

is entitled to be admitted free of duty under paragraph

443 of the said act.

3.

The decision of the Board of United States General Ap-
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praisers herein is hereby -reversed and set aside, and the

action of said Collector in assessing and liquidating the

amount of duties as aforesaid is hereby held to be erro-

neous.

The importer, Southern Pacific Company, is entitled

to a judgment therefor without costs.

Let judgment be entered in accordance herewith.

Dated August 27, 1897.

WM. W. MORROW,
Judge.

[Endorsed] : Filed August 27th, 1897. Southard Hoff-

man, Clerk.

In the Circuit Court of the United States. Ninth Judicial

Circuit, Northern District of California.

In the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,
for Review of Decision of the Board

of United States General Appraisers, ) No. 12,247.

Relative to the Classification of Cer-

tain "Creosote" Merchandise Import-
j

ed by said Southern Pacific Company,
j

Judgment.

This matter having come on regularly for hearing be-

fore the Court upon the pleadings, and the proofs taken

and filed heroin, counsel for petitioner and for the re-

spondent appearing, and the same having been argued
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and submitted to the Court for consideration and deci-

sion, and tbe Court, after due deliberation, having filed

its findings and decision in writing, and ordered that

judgment be entered herein in accordance therewith, but

without costs:

Now, therefore, by virtue of the law and. by reason of

the findings and decision aforesaid, it is considered by

the Court that the merchandise in question in this mat-

ter is embraced within the terms and subject to the pro-

visions of paragraph 443 of the Tariff Act of August

28th, 1894; is not dutiable, but is entitled to be admitted

free of duty under paragraph 443 of the said act.

It is further considered and adjudged that the decision

of the Board of United States General Appraisers herein

sought to be reviewed be, and the same hereby is, revers-

ed and set aside, and it is further considered a,nd adjudg-

ed that the action of the Collector of Customs for the

Port of San Francisco, in assessing and liquidating the

amount of duties upon the merchandise in question here-

in, be, and hereby is, held to be erroneous.

Judgment entered August 27th, 1897.

SOUTHARD HOFFMAN,
Clerk.

A true copy.

Attest:

[Seal] SOUTHARD HOFFMAN,
Clerk.

[Endorsed]: Filed August 27, 1897. Southard Hoff-

man, Clerk.
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In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the Northern District of California.

In the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,
for Review of the Decision of the

Board of U. S. General Appraisers, }
No

*
12

>
247 -

Relative to Duty upon Certain Creo-

sote.

Certificate to Judgment Roll.

I, Southard Hoffman, Clerk of the Circuit Court of the

United States, for the Ninth Judicial Circuit, Northern

District of California, do hereby certify that the forego-

ing papers annexed constitute the judgment roll in the

above-entitled action.

Attest my hand and the seal of said Circuit Court, this

27th day of August, 1897.

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed]: Judgment roll. Filed August 27, 1897.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.
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In the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California.

In the Matter of the Application of the *

SOUTHERN PACIFIC COMPANY, '

for a Review of the Decision of the

Board of IT. S. General Appraisers,

Relative to the Classification of Cer- / ^ 52,248.

tain "Creosote" Merchandise Import-

ed by said Southern Pacific Com-

pany.

Opinion.

Application by the Southern Pacific Company for a re-

view, under section 15 of the Customs Administrative

Act (Act of June 10, 1890; vol. 20 Stat, at Large, 131), of

the decision of the Board of United States General Ap-

praisers, relative to the classification for duty of two

importations of "creosote" merchandise. Both petitions

heard together. Ruling of Board of United States Gen-

eral Appraisers reversed.

JOHN J. De HAVEN, Esq., and F. B. LAKE, Esq., At-

torneys for the Southern Pacific Company, the peti-

tioner.

H. S. FOOTE, Esq., U. S. Attorney, and SAMUEL
KNIGHT, Esq., Assistant U. S. Attorney, appear-

ing on behalf of the United States.

MORROW, Circuit Judge.—These are two applica-

tions, by the Southern Pacific Company, for a review by

this Court, under section 15 of the Customs Administra-

tive Act, Act of June 10, 1S90 (vol. 20 Stat, at Large, 131),

of the decision of the Board of United States Genera,! Ap-
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praisers, relative to the classification for duty of two im-

portations of "creosote" merchandise. Both petitions

were argued together, antl precisely the same testimony

and the same questions apply to each. The merchan-

dise in question was imported in casks, and is described

in the invoices as "liquid creosote." It was imported

from London, Great Britain, into the United States at

the port of San Francisco. The Collector of the Port of

San Francisco classified this "liquid creosote" as a "dis-

tilled oil," dutiable at the rate of 25 per cent ad valorem

under the provisions of paragraph 60 of the Tariff Act of

August 27, 1894, entitled "An Act to reduce taxation to

provide revenue for the Government, and for other pur-

poses," and popularly known as the Wilson Tariff Act.

(Vol. 28 Stat, at Large, 509, 511.) The importer protest-

ed against the imposition of this duty, or any duty,

on the ground that the "creosote" in question "is not a

distilled oil, but is, at ordinal temperature, a solid, waxy
crystal, the chief constituents of which are naphthalene,

tar acids, and pitch, and as such should be admitted free

of duty under paragraph 443 of act of August, 1894, as

product of coal tar not specially provided for." Para-

graph GO, under which the "creosote" was classified, pro-

vides "Products or preparations known as alkalies, alka-

loids, distilled oils, essentia] oils, rendered oils, and all

combinations of the foregoing, and all chemical com-
pounds and salts, not especially provided for in this act,

twenty-five per centum ad valorem." Paragraph 443, one
of the provisions placing articles on the free list, and un-

der which the importer contends the "creosote" in ques-

tion should be classified, provides: "OoaJ tar, crude, and
all preparations except medicinal coal-tar preparations
and products of coal tar, not colors or dyes, not specially

provided for in this act." The question to be determin-
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ed is whether the "creosote" comprising these two im

portations is a -distilled oil," a;s found by the Board of

United States General Appraisers, and, therefore, sub-

ject to a duty of 25 per cent ad valorem, or whether it is a

"product of coal tar," within the meaning of paragraph

443, and, therefore, entitled to free entry. The Board of

United States General Appraisers overruled the protests

of the importer, and found that the merchandise in ques-

tion "is a liquid substance, of a dark brown color and

tarry odor, of the specific gravity of 1.05028, and is

known generally in commerce as dead oil and creosote

oil; (2) that it is derived from coal tar by distillation, and

is a distilled oil. Its chief constituents are naphthalene

and its derivatives, along with the basic oils, parvoline,

coridine, colMine, and leucoline, and bitumen dissolved

therein, together with five per cent of crude phenol of

the carbolic and cresylic acid types." While the Board

found that the merchandise comprising these two impor-

tations was known generally in commerce as "dead oil"

and "creosote oil," it also found that it was derived from

coal tar by distillation, and that it was a "distilled oil."

Additional testimony was taken at San Francisco upon

an order of reference by the Court. The evidence pre-

ponderates largely in favor of the proposition that the

merchandise in question is known commercially as "cre-

osote oil" or "dead oil," and that it is the "product of coal

tar" by fractional distillation. The testimony, introduc-

ed on behalf of the Government, does not show satisfac-

torily that "creosote" is chemically, or commercially, or

even commonly known and described as a "distilled oil."

In Warren Chemical Manufg. Co. v. United States, 78

Fed. JR. 810, this same question was before the Court.

In that case, the Board of United States General Ap-

praisers had classified certain coal tar products as "pro-
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duets known as distilled oils," under paragraph 60. The
importer protested, claiming that it was simply a, "pro-

duet of coal tar, not a color or dye, not specifically pro-

vided for," and, therefore, entitled to free entry under
paragraph 118. It was held that inasmuch as it had not
been shown that the article involved in that case was an
oil in fact, or that it was chemically or commercially or
eommonly known as "distilled oil," the decision of the
Board should be reversed, and the article entitled to free

entry under paragraph 113 as a "product of coal tar."

While "creosote" may be termed an oil, still it is not
known as a "distilled oil." It is true that the terms "dis-

tilled oils" and "products of coal tar," found respectively
in paragraphs 60 and 113, are mere descriptive phrases.
No question as to the commercial designation of the
merchandise in question can arise, for what is known
commercially as "creosote oil/' or a "dead oil," are not
specifically mentioned in either of these paragraphs or
in the act. The terms used seem to refer to the mode of

manufacture, and it would appear that the Board held
1he importations in question to be "distilled oils," be-
cause they were produced by distillation—fractional dis-

1 illation. But while it is true that "creosote" is produc
e<l by distillating processes, it is nevertheless also true
thai, according to the preponderance of the evidence, it

is not known as a "distilled oil." Thai it is a "product
of c«.;il tar," there can be no doubt. Sueh being my view
of the evidence, it will, obviously, be unnecessary to con-
sider the other questions discussed by counsel. Even if

I were iu doubt as to which of these paragraphs applied,
such doubt, under the rule of construction relating to
tariff acts, would have to he resolved iu favor of the im-
porter. (ITartrtinfr v. Wiegmann; 121 V. S. 600, 7 Sup.
Ct. Rep. 1210; Twine Co. v. Worthington, 111 V. s. 10S,



Southern Pn< '"> f ' ' winy. ^
5
"

12 Sup. Ot. Rep. 55.) It may be further observed that,

in the Tariff Act of 1883 (vol. 22, p. 493), Congress made

a decided distinction between "dead oils," which term is

applied to "creosote," and "distilled oils,"thereby indicat-

ing and recognizing a difference between the two classes

of oils, and precluding the inference that the term "dis-

tilled oil" might include "creosote" or a "dead oil." The

revenue or tariff laws of the United States are regarded

as constituting practically one system; (U. S. v. Collier,

3 Match: 325, Fed. Cas. No. 1-1,833.) It is a well-settled

rule of statutory construction that expired or repealed

acts in pari materia with the act to be construed may be

considered by the Court in seeking correct meaning of

words and terms employed in enactment to be construed.

(23 Am. & Eng. Ency. of Law, 315, and cases there collat-

ed. See, also, Reiehe v. Smythe, 13 Wall. 162.) I am of

opinion, therefore, that the "creosote" comprising the two

importations under consideration, is noi a "distilled oil"

within the meaning of paragraph GO, but that, on the con-

trary, it is a "product of coal tar" within the meaning of

paragraph 443, and as such is entitled to free entry, not

being otherwise specially provided for in the act.

It is further contended by counsel for the Govern-

ment that under the latter part of section 4 of the act

under consideration, which provides that, "If two or

more rates of duty shall be applicable to any imported ar-

ticle, it shall pay duty at the highest of such rates," the

'•creosote" in question must be subject to the duty of 25

per cent ad valorem provided for in paragraph 00. It is

assumed, of course, that the merchandise in question is

both a '-'distilled oil" and a "product of coal tar," .mid

that, therefore, the duty provided for "distilled oil," be-

ing the higher duty, should apply. The contention is un-

tenable. In the first, place, I am unable, as stated, to
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find from the evidence that the "creosote" in question is a

"distilled oil," within the meaning of paragraph 60. In

the second place, I do not regard the provision applica-

ble to this case, for the simple reason that it cannot be

said, strictly speaking, that there are two rates of duty

which can apply to the merchandise in question. If I

am correct in holding that "creosote" is a "product of

coal tar" within the meaning of paragraph 443, it then is

not subject to any duty whatever, but is entitled to free

entry. Under this condition of affairs, if the "creosote"

be subject to duty at all, there is, obviously, but one rate

of duty which is applicable. As was aptly remarked by

the Court, in Matheson & Co. v. United States, 71 Fed.

E. 394, 395, "As one (paragraph) imposes duty, and the

ether exempts from duty, it is obvious that Congress did

not intend both provisions to apply to the same article."

Without discussing the questions any further, I am of

opinion, both from the evidence and under the law, that

the ruling of the Board of United States General Ap-

praisers, relating to the two importations involved in

these two petitions, was erroneous, and should be re

versed ; and it is so ordered.

[Endorsed] : Filed August 16th, 1897. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

In the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,

for a Review of the Decision of the
[

United States General Appraisers,
^
K

Relative to Classification of Certain

Creosote Merchandise Imported by

said Southern Pacific Company.

Bill of Exceptions.

Be it remembered, that on the 21st day of May, 1897,

the said matter came on regularly to be heard in the

United States Circuit Court, Ninth Circuit, in and for the

Northern District of California, upon the petition and

application of the above-named petitioner, appellee here-

in, the Southern Pacific Company, which said petition

and application had been theretofore duly filed in said

Court, praying for a, review of the decision of the Board

of United States General Appraisers theretofore made

herein, sustaining the action of respondent and appellant

herein, the Collector of the Customs for the Port of San

Francisco in said Circuit, District and State, and upon

the return to said Court of said Board of United States

General Appraisers herein, and upon the testimony and

evidence hereinafter set forth, taken before United

States General Appraiser F. N. Shurtleff, Esq., as spe-

cial referee, to whom the case above numbered and speci-

fied had been duly and regularly referred by said Court

to take and return thereto such further evidence as might

be offered by any party herein, which said return of Board

of United States General Appraisers and said further ev-
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idence, and all thereof, so returned as aforesaid, was

made and taken at the times and in the manner herein

after stated and is as follows:

The return of the Board of the United States General

Appraisers herein, with the testimony taken by them, is

found on pages 8-46 hereof, to which reference is hereby

made, and the same is made a part of this bill of excep-

tions.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

In the Matter of the Application of the \
SOUTHERN PACIFIC COMPANY,
for a Review of the Decision of the

United States General Appraisers,

Relative to Classification of Certain

Creosote Merchandise Imported by
said Southern Pacific Company. J

Be it remembered, that, pursuant to the order of refer-

ence of the Honorable Circuit Court of the United States,

Ninth Circuit, Northern District of California, there ap-

peared before me, F. N. Shurtleff, Esq., the referee ap-

pointed in said order, at Room 85, in the Appraisers'

Building, corner of Washington and Sansome streets,

San Francisco, California, on Thursday, the 28th day of

January, 1S!)T, at the hour of ten o'clock A. M., John D.

Isaacs, Thomas Price, Harry East Miller, and W. M.
Bearby, witnesses on behalf of the petitioner, and C. A.
Kern, a witness on behalf of the respondent, in the above
entitled cause and matter; Frederick 1'.. Lake, Esq., and
John J. De linven, Esq., appearing as counsel on behalf
of the Southern Pacific Company, petitioner, and Samuel
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Knight, Esq., assistant United States Attorney, appear-

ing on behalf of the Collector of the Fort of San Francis-

co, respondent; and the said witnesses, being .severally

duly sworn by me to tell the truth, the whole truth, and

nothing but the truth, did testify as hereinafter set

forth:

Thursday, January 28, 1897.

Mr. LAKE.—We have produced here certain samples

of creosote. I believe the understanding between coun-

sel for the respondent and ourselves was that the sam-

ples produced were virtually the same as the importation

which is the subject of this inquiry.

Mr. KNIGHT.—We have obtained from Dr. Kern, the

Government chemist, two samples which were taken

from the importation at the time it was originally im-

ported, and when he was called upon to examine it as

the Government chemist. Those samples can be identi-

fied by Dr. Kern, if necessary.

Mr. LAKE.—The samples which we have here were

taken from the same importation.

Mr. KNIGHT.- 1 suggest to you, Mr. Lake, that, as

there might be some confusion, you examine your wit-

nesses concerning these various samples, so that we will

have in evidence just what the samples are.

Mr. LAKE.—Very well. I will call Mr. Isaacs and ex-

amine him briefly upon the question of the identification

of these samples. Will you admit that this sample

which I now present to you is a sample that was given

by you to us as having been taken from the sample orig-

inally furnished the Government chemist upon the im-

portation of the merchandise?

Mr. KNIGHT.—Yes, I will admit thajt.

Mr. LAKE.—We offer in evidence the sample referred

to, and ask that it be marked "Petitioner's Exhibit A"
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(The bottle containing the sample referred to and offer-

ed in evidence was here marked "Petitioner's Exhibit A.

'

Mr. LAKE.—Here is another sample, which is at pres-

ent marked "Sample Creosote. Center No. 2 Tank. No-

vember 26, 1896." Upon that I will ask Mr. Isaacs to

testify.

JOHN D. ISAACS, a witness on behalf of the appel-

lant and petitioner, being duly sworn, testified as fol-

lows:

Mr. LAKE.—Q. What is your occupation, Mr. Isaacs?

A. I am a civil engineer.

Q. In the employ of whom?
A. In the employ of the Southern Pacific Company.

Q. The petitioner and appellant in this proceeding?

A. Yes, sir, I suppose so.

Q. I show you a bottle with its contents, marked

"Sample Creosote. Center No. 2 Tank. November 26,

1896," and I ask you where that sample came from, and

how the substance came to be imported, and at what

time it was imported.

A. Last November the Southern Pacific Company re-

ceived a shipment of it by train.

Q. November, in what year?

A. November of 1896. The Southern Pacific Com-

pany received a shipment by train from New Orleans,

consisting of a good many casks <I do not remember how
many) of creosote, which was pumped into our storage

tanks at Oakland. Those tanks were healed and stirred

up, the contents mixed together, and samples were tak-

en in the tanks from different points; one from a point

one foot from the bottom, one from a point one foot from

the top, and one from a point, half way down in the tank,

or in the center of it. This particular sample was taken

from the center of No. 2 tank. It is the sample that was

taken from half way down in the tank.
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Q. I will ask you to look at "Petitioner's Exhibit A,"

and state whether or not it is the same substance as that

iu the bottle marked "Sample Creosote, Center No. 2

Tank. November 26, 1896," with reference to which I

have just been interrogating you.

Mr. KNIGHT.—I object to that question, upon the

ground that the witness has not shown himself qualified

to testify as to the character of the substance. (To coun-

sel for appellant.) Do you want to get at whether it was

taken from the same place?

Mr. LAKE.—Whether it is from the same place and is

the same substance.

Mr. KNIGHT.—I will admit it is from the same place.

Mr. LAKE.—And that it contains the same substance?

Mr. KNIGHT.—I have no doubt that it is the same sub-

stance.

Mr. LAKE.—I want to show that these two substances

are identically the same, simply to identify the two.

Mr. KNIGHT.—Very well. I will withdraw the ob-

jection to the question. Our objections in this proceed-

ing are simply noted, to be passed upon hereafter.

Mr. LAKE.—I will change the form of the question.

Q. Mr. Isaacs, are you familiar with the substance of

this bottle marked "Petitioner's Exhibit A"?

A. Yes, sir.

Q. In what way are you familiar with it?

A. I have had charge of the Southern Pacific Com-

pany's creosote and wood-preserving plants ever since

they were built.

Q. Have you had any experience in regard to that

substance? A. Yes, sir.

Q. In what way?

A. I have used it and I have analyzed it.

Q. How long have you studied that subject?



64 John H. Wise, Collector of the Port, etc. vs.

A. Since the year 1889.

Q. Do you feel competent to state whether the sub-

stances in those two bottles are virtually identical, or

not, from analyses made? A. I do.

Q. I am now referring to the substance contained in

the bottle marked "Petitioners Exhibit A,'' and the sub-

stance contained in the bottle marked "Sample creosote.

Center No. 2 Tank. November 26, 1896." Are they vir-

tually identical substances?

A. They are both creosotes, but one is a more fluid

specimen than the other.

Q. But they are both creosotes, you say?

A. They are both creosotes.

Q. I now show you a bottle marked "Creosote Sam-
ple. Center No. 1 Tank. November 26, 1896," and also

marked "J. H. McKeen," and I ask you what that is.

A. That is virtually the same substance as "Petition-
er's Exhibit A." I have not analyzed it, but it looks like

it.

Mr. De HAVEN.—Can we not agree that all of these
substances were taken from the substance which forms
the sub'eet matter of this contest?

Mr. KNIGHT.—Certainly, I will agree to that. Let
me see, though. There may be a little question here as
to the condition of the substance at the time the various
samples were taken from it. That is: As I understand
it, this first sample to which the attention of the witness
Avns called was taken from the product of several tanks.

Q. Is that so, Mr. Isaacs?

A. H was taken from a mixture of all of the carloads
of the same invoice.

Q. Of the same invoice, you say?

A. Yes, sir.

Q. And the sample was taken from the center of the
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tank after it had been heated and stirred up?

A. That sample was taken from the center of the

tank after it had been heated and stirred up, yes, sir.

Q. And there was no other invoice entered into this,

except the invoice that we now have under considera-

tion? A. There was not no, sir.

Q. Then, as I understand it, the substance contained

in this second bottle which has been shown you—it has

not been marked; perhaps we had better consider it as

"Exhibit B," and then when it is offered it can be offered

under that letter—was taken from the same invoice as

the sample "Petitioner's Exhibit A"? A. Yes, sir.

Q. Now, let us take this third bottle, which for the

moment we will call bottle "C," and which may be offer-

ed in evidence under that letter, if it is offered. I under-

stand you that that was taken from the same invoice?

A. I do not know that, Mr. Knight; I merely ordered

that sent. I myself did not see that particular sample

taken.

Q. You ordered that taken, did you?

A. Yes, sir.

Q. From what did you order it taken?

A. I ordered a duplicate sample of bottle "B" sent.

Q. You ordered a duplicate sample of bottle "B" sent

to Mr. Lake? A. Yes, sir.

Q. And this is the bottle that was sent, is it?

A. Mr. Lake received it. I do not know myself.

Q. So far as your order was concerned, this sample

is supposed to be the same as the sample contained in

bottle "B"?

A. Yes, sir, that is supposed to be the same

Q. Except that yon yourself did not take the sample?

A. That is correct.

Mr. KNIGHT.—That is all.
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Mr. LAKE.—Q. Do I understand, Mr. Isaacs, that

you ordered the sample bottle "C" to be taken from the

same part of the tank asJJie sample contained in bottle

"B"?

A. I ordered an average sample of the same invoice

as bottle "B" sent to Mr. Lake.

Q. From what part of the tank would they take such

average sample?

A. They should take it from the center of the tank.

Q. Just as the sample in bottle UB" was taken?

A. Yes, sir, after stirring the contents of the tank.

Q. After going through the same operation of heat-

ing, and stirring?

A. Yes, sir. But may I say that I do not think that

was done with that sample, although it should have been

done according to the directions.

Q. What reason have you for isaying that?

A. I do not think it was heated and stirred. I think

it was simply taken from near the top, or not lower than
the middle of the tank, without being either heated or

stirred.

Mr. LAKE.—Will you give us the admission now, Mr.
Knight?

Mr. KNIGHT.— Yes. I will give you admission that all

of these various samples, contained respectively in "Pe-
titioner's Exhibit A" and bottle "B" and bottle "O," to-

gether with the samples that were returned from the
Board of General Appraisers, the official samples, and
the two samples produced from the office of the Govern-
ment chemist, arc taken from the invoices which are the
subject of this controversy.

Mr. LAKE.—Very well. We will take dial admission.
And we now offer in evidence i}w bottle which has been
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referred to in the examination of witness as bottle "B,"

and ask that the same be marked "Petitioner's Exhibit

B"; and also offer in evidence the contents of the bottle

which has been referred to in the examination of the wit-

ness as bottle "C," and ask that the same be marked "Pe-

titioner's Exhibit G."

Mr. KNIGHT.—And to facilitate the examination, we

will offer in evidence at this time, with the consent of

counsel, the two samples which have been produced

from the office of the Government chemist here, Dr.

Kern, and ask that they be marked respectively, "Re-

spondent's Exhibit 1" and "Respondent's Exhibit 2."

(The bottles containing the samples so offered in evi-

dence on the part of the petitioner and on the part of the

respondent were here marked respectively as asked for

by counsel.)

THOMAS PRICE, called for the appellant and peti-

tioner, after being duly sworn, testified as follows:

Mr. LAKE.—Q. What is your profession?

A. Analytical chemist.

Mr. KNIGHT.—I will admit the high standing and

character of Professor Price as a chemist.

Mr. LAKE.—Q. How long have you been such

analytical chemist.

A. All my lifetime.

Q. I will show you a bottle, marked "Petitioner's Ex-

hibit 0," and its contents, and ask you to state if you

made an analysis of that substance.

A. I made an analysis of that substance, yes, sir.

Q. Do you know what an expressed oil is, Professor?

A. Yes, sir. An expressed oil is one that is pressed

out of material that is of an oily nature, like the cocoa-

nut and palm.



68 John H. Wise, Collector of the Port, etc. vs.

Q. Are these oils known by that name, as "expressed"

oils?

A. Yes, sir. „

Q. Do you, as a chemist, know substances known as

rendered oils?

A. Yes, sir. Those are oils that are produced by

heating, such as lard oil, by which a certain soluble mate-

rial is separated from the substance. The oil in that

case is separated by heat.

Q. Do you know substances known as essential oils?

A. Yes, sir.

Q. What are they?

A. Essential oils are of two kinds. With some es-

sential oils, as, for instance, the various perfumes, attar

of roses, and such as that, the oil is simply separated by

agitating it in water or in alcohol. The resultant fluid

is an essential oil. Then again there are essential oils

that are called distilled oils, made by subjecting the

same essential oils, extracted in the way mentioned or

directly from the materia^ itself, to the process of distil-

lation.

Q. Then you know of substances known as distilled

oils also, do you?

A. There are a large number of oils produced by the

process of distillation.

Q. But there are substances known as distilled oils,

are there not?

A. No, sir, I do not know of substances known as dis-

tilled oils as such, except oils prepared as I am telling

you.

Q. Prepared from essential oils?

A. Prepared from essential oils, yes, by the process

of distillation.

Q. Ts this substance which you have analyzed, and
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which is contained in the bottle marked "Petitioner's Ex-

hibit C," known as a distilled oil in chemistry, to the

trade?

A. No, sir.

Q. What is that substance, Professor?

A. That is one of the products of coal tar, produced

by the process of distillation, fractional distillation.

Q. Could you name some of the products of coal tar?

A. Coal tar is one of the products of the distillation

of coal in the manufacture of common lighting gas. The

first product of distillation is a tarry material contain-

ing more or less water. The watery solution contains

the ammonia. This is allowed to settle, and the tarry

material is subjected to the process of fractional distilla-

tion. The first products of distillation which come over

are light oils, benzole and naphtha. The second pro-

duct, on pushing the distillation still farther and increas-

ing the temperature, would be carbolic acid, and naph-

thalene to a certain extent. The third product in the

process of distillation, after further increasing the tem-

perature, would be what is called creosote, which is a

complex compound. There then would remain a semi-

liquid mass in the retort. If the distillation is pushed

still further, there is produced what is called anthracene.

There then remains in the retort, pitch. Occasionally

that pitch is subjected to a further distillation, and a

coke remains. These, roughly speaking, are the four or

five products of coal tar when subjected to the process

of fractional distillation, or destructive distillation, as

it is sometimes called.

Q. You used the expression "light oils," Professor,

when you started off with benzole and naphtha,

A. Yes, sir.

Q. Is it not true that when you apply heat to coal tar
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that there is not a single product that comes over from

the retort except coke, that chemists do not call, by way
of description, oil?

A. Yes, sir, they are all called oils.

Q. They call them all oils?

A. Yes, sir, they call them all oils.

Q. What kind of a substance is naphtha.lene?

A. Naphthalene is a white, solid substance.

Q. When it cools, it becomes white?

A. It separates out from the oil upon cooling.

Mr. KNIGHT. —Q. When you speak of its being a

"solid substance," I suppose you mean solid at ordinary

temperature?

A. Solid at ordinary temperatures, yes, and when
free from any of these other mixtures, like carbolic acid.

Mr. LAKE.—Q. Benzole will hold naphthalene?

A. Benzole will hold naphthalene in solution.

Q. Carbolic acid is an acid, is it not?

A. Yes, sir.

Q. That, also, is called an oil, is it not?

A. Yes, sir, it is called carbolic oil.

Q. You also call benzole an oil, do you not?

A. Yes, sir, a light oil.

Q. And naphtha you also call an oil?

A. Yes, sir.

Q. And when crude anthracene crystals come over,

on the application of heat, up to 270 degrees Fahrenheit,

you call that an oil also?

A. Yes, sir.

Q. You also call sulphuric acid an oil?

A. Yes, sir. It is sometimes called oil of vitriol.

Q. Ave yon speaking of the term as used chemically

or commercially?

A. T am speaking commercially. Coal tar compounds
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are all called oils. When describing their manufacture,

we simply state that when it is heated up to a certain

temperature certain light oils will come over from the

retort; and as the temperature is increased the next

light oil will pass over. And so on in the process, by in-

creasing the temperature, until the heavier or "dead"

oil passes over, which is the creosote of commerce.

Q. With which you are familiar?

A. Yes, sir.

Q. Is the creosote of commerce known as a distilled

oil, or as a product of coal tar?

A. Well, it is called creosote oil, and it is a product

of the destructive distillation of coal tar.

Q. But is it known in commerce as a distilled oil?

A. No, sir, it is not.

Q. How would you, as a chemist, describe it?

A. I would describe creosote as one of the products

of the destructive distillation of coal tar, and that it is

itself a very complicated compound, from which you can

separate innumerable substances by further treatment

with alkalies and acids, and subjecting it to fractional

distillation. It essentially consists, of course, of the

hydrocarbon oils and carbolic acid.

Q. And anthracene?

A. And anthracene also, yes, sir.

Q. When you say the hydrocarbon oils, you include

anthracene and carbolic acid?

A. Yes, sir. The composition of creosote is very com-

plicated. It contains naphthalene, carbolic, and cresylic

acid, crinoline, and various other complicated com-

pounds.

Q. This creosote of which you are now speaking is the

same substance that is contained in this bottle, "Peti-

tioner's Exhibit C"? A. Yes, sir.
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Q. Have you made an analysis of the substance in

that bottle, "Petitioner's Exhibit C"?

A. Yes, sir. That comports with the composition of

creosote. I may say, of course, that there are scarcely

any two samples of creosote that are exactly the same,

ajs it depends much upon the character of the coal from

which the creosote is manufactured. For instance, the

creosote of nearly every district will vary in composition

from that of other districts; and much of the creosote of

commerce to-day is not obtained really from the coal

tar produced in manufacturing gas, but is the product

that escapes from the blast furnace in the smelting of

iron.

Mr. KNIGHT.—Q. That is not made here so much as

in England?

A. That is made more in England, yes. I speak of

that because England is really the great market for

creosote

Mr. LAKE.—Q. That is not obtained by distillation

at all?

A. Yes, sir. It is tarry compound which is then sub-

jected to distillation. That is the reason I tell you there

may be a difference in the composition of creosote itself,

depending entirely upon the method of its production

and from what product it has been produced.

Q. As a chemist, Professor, how would you describe

the substance in that bottle, "Petitioner's Exhibit C," as

a distilled oil or as a product of coal tar?

A. I would describe thai as one of the products of the

destructive distillation of coal tar.

( 'mss-Examiuation.

Mr. KNIGHT.—Q. Professor Price, tin's term"dis-

tilled oil," or the term "essential oil," or the term "ex-
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pressed oil," or the term "rendered oil" —those terms are

not commercial terms, are they? They rather express

the manner in which the various products are produced,

do they not?

A. Yes, sir.

Q. So far as your experience goes, you do not buy or

sell an oil in the market as an expressed oil or a rendered

oil; you buy or sell it with reference to the particular

source from which it is derived, or perhaps from the par-

ticular oil?

A. Certainly.

Q. That is to say, you would require a person who

spoke to you of a rendered oil or an essential oil or a dis-

tilled oil to specify what kind of an oil he wanted, if you

were in that business?

A. I am of course dealing in oils for my purposes,

making analyses of them. I would simply go to a place

and say, "Give me some lard oil," or "cocoanut oil," or

"coal oil," or anything like that. Those are the terms I

would use, and they are the ordinary terms used when

speaking of oils in general terms.

Q. And among the known distilled oils is the oil in

question, is it not?

A. It is a product of the destructive distillation of

coal tar.

Q. If a person should come into your place of busi-

ness and ask for a preparation or product of coal tar, you

would require him to specify what form of product he

wanted, would you not?

A. Yes, sir, certainly.

Q. You would want to know what distillate he want-

ed?

A. I would want to know what product of coal tar
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lie wanted—the light oils, or carbolic, or cresylic acid, or
creosote—something of that kind.

Q. In other words, the term "preparation or product
of coal tar" is more an expression used to denominate
what a substance is than a commercial term? It is more
to express what the substance actually is, or from what
it is made, than a commercial designation for any one
substance?

A. Certainly. A man who buys an oil is not always
informed of the method of preparation, nor is it neces-
sary that he should be. He becomes acquainted with a
certain kind of oil, say, and without knowing anything
about the technical details of its manufacture, he asks
for that oil.

Q. As a matter of fact, Professor, neither of the
terms "distilled oil" or "product or preparation of coal
tar" is a commercial term, is it?

A. No, sir. This I would call creosote, if I wanted to
buy it; the substance in this bottle, "Petitioner's Exhib-
it C," I would not call an oil; I would say, "I want creo-
sote."

Q. You would say if you want to purchase some of a
substance similiar to that contained in this bottle, "Peti-
tioner's Exhibit C," "I want creosote"?

A. Yes, sir, I would say "I want creosote."

Q. But you would know, as a matter of fact, that it

is not only an oil produced by distillation from coal tar,
but you would also know that it is a product from coal
tiir?

A. Yes, sir.

Q. Pegardless of its commercial nomenclature?
A. Yes, sir. T would not ask for creosote oil; I would

a; k for "creosote."
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Q. Professor, does your examination of that oil lead

you to testify—that is to say, you did make an examina-

tion by distillation of this oil in question, did you not?

A. My examination was made in part by distillation

and in part by freezing.

Q. Did you treat it with acids at all?

A. Yes, sir. I treated it with acids, in order to ar-

rive at the percentage of tar acids there. 1 think the

best way to get at this matter is to read the analysis

which I made of it. Then you will be able to understand

me, and I you. I found the compound to have a specific

gravity of 1.044.

Q. That is, it is forty-four hundredths heavier than

water?

A. Forty-four thousandths.

Q. I should say forty-four thousandths.

A. Yes, sir. I found that the material is fluid at 78

degrees Fahrenheit.

Q. What would that be Celsius, do you know?

A. I have not my tables here. (The witness is shown

a paper) It Avould be 26 degrees Celsius. Its composition

I found to be as follows: Water, none. Distillate from

100 degrees to 200 degrees Fahrenheit, none.

Q. This is all in Fahrenheit degrees?

A. Yes, sir, Fahrenheit. I use Fahrenheit right

through here in my analysis. Then the distillate be-

tween 100 degrees and 200 degrees Fahrenheit, was none.

Q. Nothing came over between those two< figures?

A. There was no distillate between 100 and 200 de-

grees Fahrenheit.

Mr. LAKE.—Q. What would that be, if there had

been a. distillate?

A. Benzole and naphtha, probably. It would proba-



76 John H. Wise, Collector of the Port, etc. vs.

bly be what you would call dissolved naphtha. Then be-

tween 200 degrees and 400 degrees Fahrenheit, I obtain-

ed 5.20 cubic centimeters. I took 100 cubic centimeters

for the analysis, and between 200 and -400 degrees Fah-

renheit, I got 5.20 cubic centimeters of distillate.

Q. What substance was that?

A. That is an oily compound; heavy oils.

Mr. KNIGHT.—Q. You got 5.20 cubic centimeters of

heavy oil between 200 and 400 degrees Fahrenheit?

A. Yes, sir. Between 400 and 600 degrees Fahren-

heit, I obtained 74.80 cubic centimeters.

Q. Of what?

A. Of a still heavier oil, which, in fact, solidified on

cooling down to 40 degrees. There then remained a resi-

due above the temperature of 600 degrees Fahrenheit of

20 cubic centimeters.

Q. That was pitch?

A. Pitch yes; but containing some anthracene. A
further examination was made, and the material was

found to contain tar acids.

Q. What material was that?

A. (Continuing.) That is, carbolic and cresylic a,cids.

Q. Let me interrupt you a moment, Professor. I am
trying to get at what material it was of which you state

you made a further examination. •

A. I should have said that in this distillation between

200 and 400 degrees Fahrenheit where I obtained 5.20

cubic centimeters, of heavy oil, those heavy oils held

other materials in solution, as I will explain later on. I

then subjected the oil to still further heat, between 400

and COO degrees Fahrenheit, and produced a heavy,

dense oil, (o the amount of 74.80 cubic centimeters. This

oily compound held in solution tar acids, naphthalene,

aud anthracene, and other compounds. The tar acids
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amounted to 8.75 per cent, and naphthalene to the ex-

tent of 9.30 per cent. That is, 8.75 per cent of the whole

mass was tar acids, and 9.30 per cent was naphthalene.

Mr. LAKE.—What was the percentage of tar acids,

Professor? A. 8.75 per cent.

Mr. KNIGHT.—Q. Now, let me see that I understand

you. After you had subjected this substance which was

the subject of your analysis, to a distillation with a tem-

perature of from 200 to 400 degrees Fahrenheit, you ob-

tained 5.20 cubic centimeters of certain heavy oils, mix-

ed in solution with other matters?

A. Yes, sir.

Q. You took that 5.20 cubic centimeters of heavy oils

and subjected it to a. heat of from 400 to 600 degrees

Fahrenheit?

A. No, sir. The remaining 94.80 cubic centimeters

was what was subjected to the heat of 400 to 000 degrees

Fahrenheit. I first took 100 cubic centimeters of the sub-

stance for analysis, and obtained a distillate of 5.20 cubic

centimeters between 200 and 400 degrees Fahrenheit.

There then remained 94.80 cubic centimeters, which was

subjected to a heat of 400 to GOO degrees Fahrenheit.

Q. Then it was the remainder after the 5.20 cubic

centimeters that you subjected to that heat?

A. Yes, sir, to a fractional distillation.

Q. Then in making the statement, you were practical-

ly repeating what you told us before?

A. Yes, sir.

Q. I want to know, then, whether or not. you sub-

jected that solution, or any part of that solution, or any

part of that product, to another treatment than the

treatment of fractional distillation of which you have

spoken? Did yon subject it to a treatment with acids?

A. The distillate was subjected, of course, to the
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action of caustic soda, and finally to the action of acids,

in order to be able to arrive at what quantity of tar acid

the oils had carried over? One hundred grammes of the

original substance was taken and kept for about fifteen

minutes at a, temperature of 40 degrees Fahrenheit. This

cooled the mixture so that the naphthalene separated

from it. Filtering that in a funnel surrounded with ice,

so as to keep the temperature down, there finally remain-

ed an oil mixed with the naphthalene, which remnant

was pressed, and the equivalent 9.3 per cent naphthalene

was separated out.

Q. These were all fractional distillations, were they

not, Professor?

A. All fractional distillations, except for the tar

acids and naphthalene.

Q. You found, I suppose, that the chief constituents

were basic oils, parvoline, collidine, coridine, and leu-

coline, did you not? Are not those the basic oils largely

contained in these creosotes?

A. I did not go into the details of the exact composi-

tion of the creosote. 1 simply subjected it to such an an-

alysis as was necessary in order to determine its adapta-

bility for creosoting purposes. I did not go into details

of making a scientific analysis and a separation of the

hundreds of materials into which the substance may be

separated.

Q. To do that, you would have had to subject it to

further treatment with acids, I suppose?

A. Not only with acids, but T would have had to re-

sort to redistillation and treatment by chemicals of dif-

ferent kinds.

Q. Grade phenol is carbolic acid, is it not?

A. Yes, sir.

Q. That is simply another name for it?
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A. Yes, sir. It is called phenic acid, too.

Q. Phenic acid is carbolic acid?

A. Yes, sir. And the tar acids may have more cresy-

lic acid one time and more carbolic acid at another time,

depending upon the character of the stock.

Q. To what use is the substance in question put on

this coast, Professor, so far as you know?

A. I only know of its being put to use for creosoting

purposes.

Q. That is, you mean for the purpose of applying to

piles to keep the teredo from injuring them?

A. Well, yes, and I believe they are largely used (I

do not know whether they are here or not) for sleepers.

Q. Sleepers on railroad tracks?

A. Yes, sir, for preserving the -sleepers under the

rails, aud to prevent decomposition. I do not know of

any other use to which they are put here.

Q. Do you know whether or not this substance is used

at all in mixing paint.

A. No, sir, I do not. I cannot see what purpose it

would serve in paint, from a chemical point of view.

Q. The lighter oils, the first substances coming over

from the fractional distillation of which you speak, are

used in paints, are they not?

A. Yes, sir, benzole is used for that purpose.

Q. But not the oils of the specific gravity of the sub-

stance in question? A. No, sir.

Q. That is too heavy, I suppose?

A. The object of using these lighter oils, like benzole

and benzine and naphtha, is simply that they will evapo-

rate and leave a hard substance behind after evapora-

tion.

Q. As 1 understand you, the coal tar itself is a dis-

tilled product from coal? A. Yes, sir.
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Q. Are you able to tell, from the examination that

you haye made of the substance in question, from what

kind of coal that creosote is produced? It is produced

I suppose, from a bituminous coal in the first place?

A. Yes, sir. Only bituminous coals produce it.

Q. Are you able to tell what kind of coal that is pro-

duced from other than that it is a bituminous coal?

A. No, isir.

Q. It does make a difference in the creosote from

what coal it is produced does it not?

A. Yes, sir, there is a. difference in composition, ac-

cording to the coal from which it is produced; for in-

stance, to give you some idea of it, there is a material

difference even between the creosote produced from the

gas works of London and that produced from the gas

works of Manchester, and those cities are near neigh-

bors, or would be so considered here.

Q. Then there is a difference between the blast fur-

nace coal tar a,nd that produced from gas, too, is there

not?

A. Yes, sir. There is less carbolic acid in that from

the blast furnaces.

Q. There are other products of coal tar besides dis-

tilled oil, are there not, Professor?

A. Yes, sir.

Q. What other products (products or educts; I use

the term in a general way) are there of this coal tar, Pro-

fessor?

A. I understand your meaning. There arc a great

many others. For instance, nearly all of the coloring

materials thai are now in use are derived from coal tar.

<_>. Put they are not distilled oils, are they?

A. No, sir. They are separated from some of these

products, like from this creosote material.
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Q. That is to say, they are separated by acids?

A. They are separated by acids and by alkalies, de-

pending entirely upon what it is—by regular chemical

operation.

Q. As a matter of fact, Professor, there are hundreds

and hundreds of products which are derived from coal

tar, are there not?

A. Yes, sir

Q. The products of coal tar are almost innumerable,

are they not?

A. Yes, sir

Q. And a great many of those products are not what

would be ordinarily known as distilled oil?

A. No, sir, they would not. They have been obtained

however, from a product that was once distilled. For

instance, you take sul-phenol, which I sometimes take,

and phenacetin—all of those are compounds of coal tar.

Q. The coal tar is originally distilled, in order to get

the substance which the phenace tin or these various

other products are produced from?

A. Yes, sir

Q. Phenacetin is in the form of a powder, is it not?

A. Yes, sir. For instance, in order that we may be

thoroughly understood, I will say this: If one takes coal

tar, which is one of the by-products in the manufacture

of coal gas, and breaks it up roughly, he will have the

four main products that I have mentioned, or four divi-

sions.

Q, That is to say, there are four main divisions?

A. Yes, sir. Then you take each one of those main

divisions, and it can in turn be broken up, and from it in-

numerable compounds produced. I suppose the com-

pounds of coal tar can be reckoned up into the thousands

at the present time. They are simply the result of work-
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ing further along one of those four lines, along the line

of the first, second, third, or fourth main product

Q. That is, you take* the various products derived

from the first, second, third, and fourth fractional dis-

tillations, we will say.

A. Yes, sir

Q. And you would, by working those products fur-

ther, for instance by acids, or by other treatment, get all

those innumerable substances as a result?

A. Yes, sir.

Q. Some of them would be derived from the product
of the first distillation?

A. Yes, sir

Q. And some would be derived from the product of

the second, and some from the third, and some from the
fourth distillation?

A. Yes, sir, making them into other compounds.

Q. As I understand it, in obtaining that product, the
product which you have specially referred to, which is

contained in this bottle, "Exhibit C"—I suppose in gen-

eral the same testimony may refer to the substances in

all these bottles, with some qualifications?

A. There would be no difference at all to speak of. I

think there is a slight difference between the contents of

this bottle, and that of the others. As Mr. Isaacs says,

probably in this cold weather, in a sample taken, one
would get less naphthalene, probably, than there is in

the average. Otherwise it is the same.

<<>. It will only differ as to the relative quality of

naphthalene?

A. Relatively, sir. Otherwise H is Identical.

Q. The substance contained in the bottle, "Petition-

er1 Exhibit 0," I understand has not been subjected, as
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far as you know, to any treatment by acids. It has

simply been distilled, has it?

A.
*

Yes, sir, it has simply been treated by distillation.

Q. Distillation pure and simple?

A. Pure a,nd simple, yes, sir.

Q. To what degree of heat would you say the sub-

stance in its present form has been subjected, in the pro-

cess of distillation? How many degrees Fahrenheit? I

refer now to the substance in "Petitioner's Exhibit C."

A. It must have been over 400 degrees, say from

400 up to 600 degrees Fahrenheit, because there is

a residue of 20 per cent left after heating it up to 600 de-

grees, as I found in the distillation which I made of it.

Q. What limit of temperature would you say that

substance had been subjected to to present it in its pres-

ent form?

A. I should say that that had been subjected to a

temperature of not over somewhere from 800 to 900

Fahrenheit.

Q. You would say that that is the result of the distil-

lation of coal tar up to about that heat?

A. Yes, sir.

Q. And that that substance hais passed over?

A. That substance has passed over, under those coi •

ditions.

Q. Dead oil and heavy oil are the same thing, are

they not, Professor?

A. Yes, sir.

Q. Do you know whether what are called dead oils

or heavy oils are of a greater specific gravity than

water?

A. Yes, sir. I suppose those names are simply fac-

tory names. A man simply sees that some of the oils

float on water, and those he calls lighter oils, and he sees
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that there are others that will not float upon the water,

which sink down in the water, and those he cajls dead

oils or heavy oils. Those are simply terms used by work

men to designate the oils.

Redirect Examination.

Mr. LAKE.—Q. Professor Price, I want to ask you

this question, in order to get this matter entirely

straightened out. I want to be corrected if I am not

right. I understood you to say that you would not call

this substance an oil at all, that you would call it a pro-

duct of coal tar. Is that correct?

Mr. KNIGHT.—I object to the question upon the

ground, first, that it is ambiguous. The witness should

first state whether he is speaking chemically or in the or-

dinary commercial sense before he answers the question.

Mr. LAKE.—I am speaking chemically now. That is

what I intended by the question.

A. No, sir, I would not call that an oil.

Q. I also understood you to say that this substance

was not known as a distilled oil, and that you would not

so designate it.

A. It is not known as a distilled oil, according to my
understanding of a distilled oil.

Q. You simply call it creosote?

A. I would ask for creosote if I wanted that article.

Q. You were also speaking about crude phenols, and

you stated that they were carbolic acid?

A. Yes, sir.

Q. Is it. not true (I think you stated it before) that

that also is called an oil?

A. Yes, sir.

Q. And is obtained bv distillation?
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A. Yes, sir, it is obtained by distillation.

Q. Is naphthalene called an oil, and is it obtained by

distillation?

A. It is obtained by distillation, and I believe it is

sometimes also called an oil.

Q. Is not naphtha called one of the lighter oils?

A. Yes, sir, it is called one of the lighter oils.

Q. And is not benzole called one of the lighter oils?

A. Yes, sir.

Q. Is there a single substance that is not known by

chemists as an oil, which is produced from coal tar by

distillation, from the time they begin to apply heat to

the coal tar, except coke?

A. In the subdivisions which I have given, they are

all called oils.

Q. Is it not a fact that naphthalene is obtained and

can be obtained in a more or less pure state by the appli-

cation of heat apd by distillation?

A. I could not answer that question. I do not know

why it should not.

Q. Let me look at your analysis, Professor. I do not

think Iunderstand this exactly. I ask you to state for

me, plea.se, how much naphthalene there is in the sub-

stance, according to your analysis?

A. This material as it came to me contained 9.3 per

cent of naphthalene.

Q. That is, with 100 per cent to the whole?

A. Certainly.

Q. And how much tar acids did the whole substance

contain?

A. The tar acids were 8.75 per cent of the whole sub-

stance.

Q. And how much pitch and anthracene were there

in there?
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A. The pitch is the residuum remaining. That was

20 per cent.

Q. The residuum was 20 per cent, and there were

none of the lighter oils in the substance, were there?

A. No, sir. There is no distillate whatever below

200 degrees. The distillate between 200 degrees and 400

degrees is 5.2.

Mr. KNIGHT.—Q. 5.2 cubic centimeters?

A. 5.2 cubic centimeters, or 5.2 per cent. It is the

same, as I took 100 cubic centimeters of the substance

for the fractional distillation.

Mr. LAKE.—Q. The distillate between 200 degrees

and 400 degrees, as I understand it, would include naph-

thalene and carbolic acid, would it not?

A. Yes, sir and it would contain a mixture of every-

thing. Maybe there would be a, little more carbolic acid

in that than in any other portion.

Q. So this is just, splitting off the various products

between the different degrees of heat as you have given

them?

A. Yes, sir, subjecting the "substance to fractional

distillation at increasing degrees of heat.

Q. So, virtually, each one of those different what I

may call segregations of the substance contain more or

less of the segregations which went before and the pro-

ducts which are to follow by further distillation. Is that

not true?

A. Certainly.

Q. You simply begin to distill, and distill up to a cer-

tain temperature, and cut it. off there and mark how
much that is, what the percentage is. That, is the way
you did in this case, is it?

A. Yes, sir.

Q. Then you went on distilling, and you cut. it off
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again a,t a different degree of temperature, and marked

how much distillate there was then?

A. Yes, sir.

Q. And then when you had finally reached a certain

temperature, you stopped there?

A. Yes, sir.

Q. That is correct?

A. That is correct.

Q. So the distillate coming over between 200 degrees

and 400 degrees Fahrenheit contains some of the same

substance as the 74.S0 cubic centimeters that came over

between the 400 and 600 degrees Fahrenheit?

A. Yes, sir.

Q. And the distillate which came over between

400 degrees and GOO Fahrenheit, the 74.80 cubic centi-

meters, contained some of the same substances or mate-

rial as the 20 per cent residuum after a temperature of

600 degrees Fahrenheit had been reached?

A. Yes, sir.

Q. Each contained more or less of the other?

A. More or less, yes, sir.

Q. And the residue was 20 per cent?

A. 20 per cent, yes, sir.

Q. So this analysis is simply splitting off the different

products at different degrees of heat?

A. As I said before, this is an analysis simply carried

to the extent necessary in order to determine the com-

mercial va.lue of creosote.

Q. For the purposes of trade?

A. For the purposes of trade.

Mr. KNIGHT— Q. You followed the common form of

distillation in this case, did you not?

A. Yes, sir.

Mr. LAKE.— Q. Is there any difference, virtually,
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Professor, between any of these so-called oils, these pro-

ducts which chemists call oils, the light oils, the middle

oils, the heavy oils, and the anthracene oils in their com-

ponent parts? Do they differ at all in substance? Are

they not all pure hydrocarbon?

A. There is, of course, some nitrogen.

Q. They are all similar in that respect, are they not?

All pure hydrocarbon?

A. No, sir. Benzole contains some nitrogen, and the

heavy oils have nitrogen, especially the naphthalene.

And then you have the carbolic acid.

Recross-Exarnination.

Mr. KXIGIIT.—(}. They differ, however, in their con-

stituent elements?

A. In the percentage, yes.

Q. Professor, let me ask you a question which may

prhaps be a little difficult to answer. What is an oil, as

the term is known to chemists?

A. Oil is anything that is of an oily nature, slippery

between the fingers. There is no dictionary that will tell

you exactl}r what an oil is.

Q. What do you understand by the term "basic oil,"

in referring to the distillations of the substance in ques-

tion, of coal tar?

A. All sub.stances in nature an 1 either basic or acid

substances. Basic substances are those thai are base,

and that will combine with an acid and form a salt, a

new compound.

Q. This Bnbstance, then, as I understand yon, does

contain naphthalene and its derivatives, along with the

basic oils? A. Yrs, sir.

Q. And the bitumens thai arc dissolved?

A. Yes, Bir.
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Q. Together with crude phenols or tar acids of the

cresylic and carbolic acid types? A. Yes, sir.

Mr. LAKE.—We offer in evidence the analysis of Pro-

fessor Price, to which he has testified, to be marked "Pe-

titioner's Exhibit D."

(Marked "Petitioner's Exhibit D.")

Mr. KNIGHT.—Before you put on another witness, I

would like to recall Mr. Isaacs for a few further ques-

tions as to the use of this substance.

JOHN D. ISAACS recalled for further cross-examina-

tion.

Mr. KNIGHT.—Q. Mr. Isaacs, will you state to what

use the subject of this investigation is put?

A. It is used for the preservation of timber.

Q. That is, it is applied to piles, is it not?

A. Piles, telegraph poles, railroad ties, girders, string-

ers, planking—all kinds of lumber, in fact, to preserve it

from rot or attack of insects, or from external or internal

decay.

Q. Will you state whether or not it is applied directly,

or is applied to this timber after the moisture has been

absorbed, or rather, extracted? How is this substance

applied to the timber? Is not the moisture first taken

from the timber as far as possible, before this substance

is applied to it? A. Yes, sir.

Q. How is that done? By creating a vacuum?

A. There are two ways of doing it. Under one system,

the timber is put into closed retorts, and is subjected to

the action of superheated steam, until the moisture is

fairly well evaporated or turned into steam* The vacuum

pump is then put to work, and the moist air, or mixed air

and steam, is taken out and condensed. If that does not

sufficiently dry the timber, the process is repeated. It is

sometimes repeated several times, always until the tim-
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ber is thoroughly dried, it is necessary, for the complete

protection of timber, that it should be not only thorough-

ly dry, but should be subjected to a sufficient heat, long-

enough continued, to destroy any germs of decay which

are or may be in the timber at the time of treatment.

Q. In that way, also, the creosote itself more thor-

oughly impregnates the timber, does it not?

A. Yes, sir; that is one object. The other way by

which timber is treated is this : It is immersed in a bath

of antiseptic fluid, and the heat applied in steam coils to

the fluid itself, forming a medium (that is a better way)

by which the heat is conveyed from the steam to the tim-

ber. As the tie becomes dry, the moisture in the wood,

the sap, exudes out from the pores and ends of the tim-

ber. Then this is allowed to escape without an air pump,

through a condenser, and the amount of vaporization

measured in the condenser for the purpose of telling how

dry the timber has become. The next process is the pro-

cess of forcing the creosote in the same retort into the

timber sufficiently far to permeate it.

Mr. KNIGHT.—I do not want to take up too much

time, but I merely wanted to get at the matter of the ap-

plication of the substance in controversy.

HARRY EAST MILLER, called for the appellant and

petitioner, after being duly sworn, testified as follows:

Mr. LAKE.—Q. What is your profession, Mr. Miller?

A. Consulting and analytical chemist.

Q. I will show you "Petitioner's Exhibit D," and also

the bottle marked "Petitioner's Exhibit C."

A. May I just road this over?

Q. Certainly. 1 will ;isk you if you are familiar with

that substance?

A. (After examination and reading exhibit) I am.
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<4. now long have you been a practicing analytical

chemist? A. About four years.

Q. From where did you graduate?

A. 1 graduated from the University of California, and

then I took the degree of Doctor of Philosophy at the

University of Strasburg, Germany.

Q. Are you familiar with this substance?

A. I am, sir.

Q. What is it?

A. From the analysis—if that is the analysis of the

substance, the paper "Petitioner's Exhibit D"—I would

say that it is that fraction of distillate of coal tar which

is known as creosote.

Q. Is that known as a distilled oil, Mr. Miller?

A. No, sir, it is not known as a distilled oil.

Mr. KNIGHT.—Commercially or chemically?

Mr. LAKE.—Q. Is it commercially or chemically

known as a distilled oil?

A. No, sir, it is not known as a distilled oil.

Q. Do you know what an expressed oil is?

A. I do.

Q. Is the substance contained in that bottle, "Peti-

tioner's Exhibit C," an expressed oil?

A. No, sir, that is not an expressed oil.

Q. Do you know what a rendered oil is?

A. I do.

Q. Is that substance a rendered oil?

A. No, sir, it is not a rendered oil.

Q. Do you know what an essential oil is?

A. I do.

Q. Is the substance contained in "Petitioner's Exhib-

it. C" an essential oil?

A. No, sir, that is not an essential oil.
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Q. Would you, as a chemist, describe that substance

as a product of coal tar, or as a distilled oil?

A. I will say that it is creosote, or the product of coal

tar— one of the fractions distilled from coal tar.

Q. Is there any difference between that substance

and the other distillates from coal tar? I mean now with

reference to its being a hydrocarbon.

A. I would like to answer that question in perhaps a

little different way, by saying that in the fractional dis-

tillation of coal tar where the receiver is changed and the

different products are separated by the temperature,

there is no single fraction which does not to some extent

contain portions of the other fractions. It is not an ex-

act operation, especially when it is only treated once.

Each fraction of the whole distillation would contain

portions of every other fraction, though perhaps only a

trace.

Q. Is it not true that when heat is applied to coal tar,

the first distillate that comes over in the retort is ben-

zole and naphtha?

A. Benzole and carbolic acid and naphthalene and a

thousand and one different products designated geD.

erally by those terms.

Q. Those are light oils, are they not?

A. They are called light oils, yes, sir.

Q. What are known as the middle oils?

A. The middle oils are those that contain the carbolic

acid proper, and also some naphthalene.

Q. And then follow what are known as heavy oils?

A. Yefi, sir, what are known as heavy oils or dead oils.

Q. And then comes the anthracene oil?

A. Then comes what is known as the anthracene frac-

tion, yes.
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Q. And then there is pitch?

A. Then there is pitch, yes.

Q. Is it not true that when you apply heat to coal tar,

there is not a single product, except pitch, that you ob-

tain which is not known as an oil?

A. I would like to modify that. In a crude state, there

is not a single product, which, if you called one an oil,

could not be applied as a term to every other product,

with the exception of the residuum, pitch—with

perhaps the exception of the very first, when water comes

over, and that you could not call an oil.

Q. Is there not water in the benzole when it first

comes over? A. Yes, sir, a trifle.

Q. In the crude state? A. Yes, sir.

Q. Then you would call that an oil, would you not?

A. Yes, sir, the whole product you would call oil.

Mr. KNIGHT.—Q. That is, the product which comes

over?

A. Yes, sir, the water is only a very small percent-

age.

Mr. LAKE.--Q. Would you, as an analytical chemist,

familiar with this substance, describe it as a product of

coal tar or as a distilled oil?

A. I would say it is creosote, a product of coal tar.

Q. That is the way you would describe it?

A. Yes, sir, that is the way I would describe it.

Q. Is it known to the trade as a distilled oil? Is it

known as a distilled oil?

A. No, sir, it is not known as a distilled oil.

Cross-Examination.

Mr. KNIGHT.— Q. As a matter of fact, it is a distilled

oil?
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A. In what way, Mr. Knight?

Q. Practically; that is, looking at the process through

which it has been put. It is an oil produced from coal

tar by distillation?

A. It is no more distilled oil than any other fraction

that comes over. Of course, the term "distilled oil" can

be applied in that way. It is called an oil, and it is

made by the process of distillation.

Q. Mr. Miller, as a matter of fact, is not the substance

in the bottle, "Petitioner's Exhibit C," or in any other of

these bottles here, produced from coal tar by subjecting

the coal tar to a certain degree of heat, the substance

passing over being condensed?

A. That is true, yes.

Q. And this substance is the substance that has pass-

ed over between certain degrees of temperature?

A. Yes, sir.

Q. That is known as the process of distillation, is it

not? A. Yes, sir.

Q. So that, as a matter of fact, this is an oil produced

from coal tar by distillation?

A. I am afraid that would require a definition of the

word "oil," which is a most marvelous tiling.

Q. Is that not commonly known as an oil?

A. It is commonly known as an oil, yes.

Mr. LAKE.—Q. Is it commonly known as an oil, or

what?

Mr. KNIGHT.—You can examine the witness again,

Mr. Lake; he is now under cross-examination.

Q. As a matter of fact, Mr. Miller, that is actually

known as an oil, whether you call it a dead oil or a heavy

oil? A. That term has been applied to it.

Q. And it is commonly and usually known to chem-

isls as an oil of some kind, is it not?
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A. Yes, sir, dead oil.

Q. And therefore one of the kinds of oil. Now, it is

produced by distillation from coal tar?

A. Yes, sir.

Q. And still do I understand you to say that that

would not be known, or is not, as a matter of fact, rather,

a distilled oil, striking out the word "known"?

A. Scientifically speaking, or how?

Q. I am speaking with reference to the process through

which it has been put, with reference to its method of

preparation.

A. Well, it might possibly be called that, but it is

not known as that.

Q. I am not now asking for what it might be called.

I want to know if, as a matter of fact, regardless of what

nomenclature, that term might be applied—regardless

of what chemists might call it, or men buying and selling

that oil. I say, is it not, ais a matter of fact, a distilled

oil?

A. No, sir, I would not say it is a distilled oil.

Q. Although it is produced by distillation from coal

tar. I want to know what it is, as a matter of fact. I do

not care what term is applied.

A. It might be considered as a distilled oil.

Q. Do I understand you to say that you would know
it rather as a product or preparation of coal tar than as

a distilled oil?

A. That is the way I designate it, yes.

Q. Do you mean to say that that is the commercial

designation of it?

A. The commercial designation of it is dead oil, or

creosote.

Q. Dead oil or creosote, you say?
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A. I have never heard the term "distilled oil" used in

that connection.

Q. If you were buying or selling that article, would

you refer to it as a coal tar preparation, or would you

say, if buying it, "I want creosote" or "dead oil"?

A. I would say creosote, and I would designate by

saying creosote that came over at from 230 to 270 degrees

centigrade.

Q. You refer by that to the extent to which it had

been distilled—the degree of temperature to which it had

been subjected? A. Yes, sir.

Q. As a matter of trade parlance, that article is not

known as a preparation or product of coal tar any more

than it is known as a distilled oil, is it? You do not hear

the term "preparation of coal tar" used on the street in

buying or selling that merchandise, do you?

A. No, sir; it is known as creosote. That is the name
by which it is known, but I think most people know that

it is a product of coal tar.

Q. They know it to be such? A. Yes, sir.

Q. But do they call it such?

A. I should use the word "creosote," if I were calling

for it.

Q. You would not use the terms "coal tar product" or

"coal tar preparation," would you, any more than you

would use the term "distilled oil"?

A. T think 1 would, because, for instance, by this new
process of making water gas, there is an oil tar, and that

oil tar gives an inferior quality of creosote. So that if 1

were going to buy any creosote, I would designate it as

••rensoir, a product of coal tar distillation, contradistinc-

tion to the other, which .uivos :i very inferior quality of

creosote.

Q. So yon think il would be necessary thai you shouhl
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refer to it as the oil which is the dead oil or creosote

which is a product or preparation of coal tar?

A. Yes, sir.

Q. Have you ever so referred to it?

A. 1 have never bought any.

Q. You have never bought any, you say?

A. No, sir.

Q. Have you ever sold any?

A. I have never sold any, either.

Q. Have you ever had any means, then, of knowing

especially what the commercial designation of that oil

is?

A. I have, sir, because I have visited the Pacific Ke-

nning and Eoofing Company, who do a good deal of dis-

tilling, and buy tar from the gas company, for which I

am acting ais consulting chemist. So I am quite familiar

with the subject. The gas company sells the Pacific Re-

fining and Pioofin Company both oil tar and coal tar, and

in that way I am familiar with the technical and commer-

cial terms. I have been all through the coal tar distil-

lery here, too.

Q. Do you know of any trade lists or journals, or of

any quotations of this substance?

A. No, sir, I can refer you to the specification of Dr.

Tidy and Professor Abel, of London, both well known
chemists, and among their specifications for creosote,

they especially state that the product be ftvm gas works

in which the coal is carbonized, in distinction from the

oil tar, which is now a commercial articlr ,

Q. But in specifying it, they specify creosote or dead

oil, or refer to the particular product of coal tar, do they

not, but as a further designation, they say, which is pro-

duced from such and such a source, as contradistinguish-

ed from oil which is produced from other sources?
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A. They say from gas works in which the coal is car-

bonized, designating it as being from coal tar and not

from oil tar.

Q. How would you designate phenacetin, Mr. Miller

—

by any other term?

A. I would say it is a coal tar product.

Q. You would say it is a coal tar product?

A. Yes, sir.

Q. You would apply the term "coal tar product" as

naturally and as commonly to phenacetin as you would

to this product, would you not?

A. Hardly, because it is so very remote. In phenace-

tin the raw material has been subjected to such a process

of refinement that it is presented in a state quite remote
from coal tar. This substance here is directly from coal

tar by distillation, without any further manipulation,

whereas phenacetiD has been refined and recrystallized,

and subjected to further modification.

Q. As I understand you, the phenacetin has in the

first place been put through the very same processes as

these distillations here, but has been further refined and
separated into one of the constituent elements of the coal

tar? A. Yes, sir.

Q. But it is very difficult on the first distillation to

separate the product into the various ingredients?

A. In fact, Mr. Knight, I do not. believe that prenace-
tin exists in the coal tar or in the distillation as phenace-
tin. It is built up by synthesis with other products. 1 .1<.

not believe there is any phenacetin in the coal tar.

Q. There are a great many products from coal tar, axe
there not?

A. There must be a million or more products of coal
tar.

Q. Derived in a great many different ways?
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A. Yes, sir.

Q. Derived originally, you say, by the distillation of

the coal tar, and derived from the product of the distilla-

tion by treating that otherwise—with acids largely?

A. Yes, sir; acids and alkalies, and various manipu-

lations.

Q. And a great many of them are not oils or distilled

oils, but they have been originally distilled?

A. In the crude state you may call them oils, but of

course you can hardly call a crystal an oil. It is a matter

of temperature, too, of course. In fact, it comes back to

the definition of the word "oil,'' which, as I say, is mar-

velous.

Q. Would you say that phenacetin is an oil?

A. No, sir, not in the shape as white crystals.

Q. And you might take a hundred substances which

were originally from coal tar, and say that they were

not oils, might you not?

A. That is true. But if I take the crude carbolic acid,

which is also known as an oil, it is nevertheless the crude

acid, and is used as such for some purposes—for disin-

fecting, and things of that sort.

Q. You might get a great many products from that

acid or oil which would not be oil, as we understand it?

A. By further manipulation yes, sir.

Q. Why have you such an aversion to the term "dis-

tilled oil," Mr. Miller?

A. Well, the term "distilled oil" is so remarkably in-

definite; it would appear to me that the term "distilled

oil" is more particularly an essential oil.

Q. There are such oils that are not. distilled oils, are

there not?

A. Oh, yes, the fact is, you might call sulphuric acid

a distilled oil; the term is such a loose one.
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Q. That is not a distilled oil, according to paragraph

(JO of the Wilson Act.

A. Sulphuric acid is an acid, and is made by a pro-

cess of distillation. So you might call that a distilled

oil. The term has no bounds. I would rather advance

something more definite, so you could put your finger on it

and say, "This is the substance of which we are speak-

ing."

Q. To sum up, Mr. Miller, is it not a fact that the

term "preparation or product of coal tar" is no more a

commercial term than the term "distilled oil"; that both

of those terms refer simply to either the source or the

method from which or by which the oils are produced;

and, further, that in order to designate the oil itself com-

mercially, you must refer to it by some specific name?

A. No, sir. Because, as I said before, you take the oil

tar creosote and the coal tar creosote, the products of the

distillation in the two cases, though both are creosote,

are two different things; and to designate the creosote

properly, you would have to say of one that it was the

product of the fractional distillation of coal tar, while of

the other one you would have to say that it was the prod-

uct of oil tar. It would be positively necessary in that

case to bring in the term "coal tar product," in order to

distinguish between them.

Q. Do I understand you to say, then, that the term

"preparation" or "product of coal tar" is a commercial

term?

A. T am not a commercial man. I say that if I were

to make a contract for creosote, according to Dr. Tidy's

and according to Abell's specifications, I would put in

the contract that the creosote Furnished should be from

coal tar distillation.

Q. But you say that, not being a commercial man, you
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would not know whether it was a commercial term?

A. I wonld not, perhaps, know the commemal term.

Redirect Examination.

Mr LAKE.-Q. I think you stated, did yon not, Mr.

Mmer, ttat carholic acid is called an oil, one of the nud-

dle

A°

ilS

In the crude state it would be. It might belong

in the category of a middle oil.

q Spurting it up into the divisions I have mentioned

and dividing it\p as they do into products derived by the

application of certain degrees of heat m each case.

Q.' Ind yon could get more or less of a pure carbolic

acid from it by redistillation?

A By redistillation, yes, sir.

Q Even in a crude carbolic acid, if you applied your

heai and kept watch of it carefully, the percentage of

carbolic acid obtained upon first distillation would be

very high, would it not?

A If you regulate your thermometer very carefully,

and used great care, you could get a very fair carbolic add

npon the first distillation.

Recross-Examination.

Air KNIGHT.—Q. Do I understand, Mr. Miller, that

von get a carbolic acid which is not oil by simple distilla-

tion? In fact, it is an oil, is it not-ordinarilv known as

an oil?

A Carbolic acid pure is not known as an oil. But if

I take the fraction of the middle oils in which the crude

carbolic acid distilled, and regulate the heat very care-

fully, and, instead of taking the whole range of 50 or 60
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degrees of temperature, I take it in the first instance, and

take perhaps 10 or 20 degrees, I could get a carbolic acid

which would be a fairly good acid.

Q. Have you ever known that to be done, Mr. Miller?

Hare you ever seen it done?

A. I have never seen it done, no; I can do it, though.

Q. To what degree of temperature would you subject

that oil in order to get that acid pure and simple, without

any of the oil?

A. Without any of the oil? That, of course, would be

an impossibility. I say I could obtain a fairly good car-

bolic acid in that way.

Q. But you are making a distinction between acid and

oil, are you not?

A. No, sir. I said that this fraction is called a middle

oil.

Q. As I understand, the distillate that comes from

sub'ecting coal tar to a certain degree of heat is, for in-

stance, a middle oil? A. Yes, sir.

Q. And that is composed of various ingredients?

A. Yes, sir.

Q, Do I understand you to say that you ca,n get from

that middle oil anything that is not known as an oil, by

subjecting it to any particular degree of temperature?

A. I said this: that, instead of doing as is usually done

in practice, if you take this fraction, middle oil, by hav-

ing careful thermometers, you could catch a fraction of

this fraction in the first instance, and not by redistilla-

tion, and you would get. a fairly pure carbolic acid.

Q. In the very first instance—the first substance

wiiidi passed over when you had reached a certain de-

gree?

A. Yes, sir. It would to a great degree belong to the

middle oils; the middle oils would contain a good large
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percentage of this carbolic acid, crude carbolic acid.

Q. And you would get the crude carbolic acid pure

and simple?

A. Not a pure carbolic acid, but you would get a very

good carbolic acid, and it would be in or from the middle

oils.

Q. As a matter of fact, it is almost impossible, is it

not, Mr. Miller, to separate by mere distillation any of

these middle, or heavy, or light oils, so that one will not

contain a part of the other?

A. That is what I said in the first instance. In each

one of the four divisions or fractions, there would be

more or less of all the others.

Q. More or less of what had preceded the particular

fraction in question, and more or less of what would fol-

low? A. Yes, sir.

Q. They would be mixed in so that the question of the

determination of what the substance might be divided

into is more theoretical than practical? That is, for in-

stance, we could take this substance, coal tar, and we

can, as a matter of theory, divide it into certain definite

fractions. You would <say that we have coal tar, the dis-

tillation of which would produce, first, the lighter oils;

second, the dead oils; and third, pitch, giving to each of

the oils its specific name. Then subjecting those various

distillates to further fractional distillation, we could get

other products?

A. Yes, sir.

Q. And those other products are themselves resolved

by treating them with acids in some cases, or by further

distillation, into other products still?

A. Yes, sir.

Q. As a matter of fact, then, that is more theoretical

than practical, is it not?
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A. It is practical, too.

Q. It can be done?

A. Yes, sir. Of course, if we wanted to get aniline,

we would not go through this whole scheme; it would not

be necessary to do it— it would not be a commercial suc-

cess.

Q. Commercially, then, it would not be produced in

that way? A. No, sir.

Q. Have you yourself made any examination of any

of the substances contained in the bottles which have

been offered in evidence here?

A. No, sir, not of the contents of any of these bottles,

but I have made quite a number of analyses of creosote

at different times.

Q. You are referring to your knowledge of creosote in

general

?

A. Yes, sir. None of these samples have been under

my observation.

Mr. LAKE.—Q. Is it not a fact, Mr. Miller, that this

substance has been distilled so as to drive off the light

oils? That is to say, the light oils are not present in this

substance, creosote, are they?

A. This is the fraction called heavy or dead oil.

(J. But the light oil is not present in this substance?

A. The lighter oils would not be present in this, ex-

cept the traces that I have referred to. But I think the

analysis which Professor Price has made of the sample
he analyzed, states that there are no traces at all.

Mr. KNIGHT.—Q. Can you take that substance and

yourself say what has been driven off in the process of

distillation before it came over?

A. Xo, sir, I could not say as to thai.

Q. Or at what degree of temperature it was heated to?

A. No, sir. T could merely testifv from the analysis.
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Mr. LAKE.—Q. Is it not true, Mr. Miller, that by care-

fully watching the thermometer when you first put coal

tar into the retort, you could get over benzole, for in-

stance, and make a good average benzole?

A. Average crude benzole, yes.

Q. The percentage of benzole obtained in that way in

the substance brought over a;s benzole would be very

high, would it not?

A. Yes, sir; I think you would get about a so-called 50

per cent benzole, or something of that sort; I would not

say positively.

Q. And is it not true that you would get a 50 per cent

naphtha also, by carefully watching the thermometer?

A. I have really had no practical experience myself

in the distillation, and I could not say positively.

Q. Do you not think as a chemist tha.t that could be

done?

A. It might be done, but I do not think it would be

commercially practical.

Q. You do not think it could be done commercially

—

that it would be practical commercially, but it could be

done?

A. My opinion is that it could be done.

Q. At any rate, by the application of heat to coal tar,

you could get off the light oil, which would only have in

it a trace of the middle oils, could you not? It would not

have pitch in it?

A. It would not have pitch in it, no.

Q. And it would not have dead oil in it?

A. It might have merely a trace.

Q. A very small percentage?

A. A very small percentage, yes, sir.

Mr. KNIGHT.—Q. Dependent upon the care which

you exercised in the distillation, I suppose?

A. Yes, sir.
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W. M. SEAKBY, called for the appellant and petition-

er, being duly sworn, testified as follows:

Mr. LAKE.—Q. What is your occupation, Mr. Searby?

A. Pharmacist, and professor of materia medica in

the Department of Pharmacy of the University of Cali-

fornia.

Q. How long have you been such?

A. I have been a pharmacist ever since I was a boy.

I have been professor of materia medica about twenty-

three or twenty-four years.

Q. Are you in your profession familiar with oils?

A. Yes, sir.

Q. 1 will show you an analysis here, and a;sk you if

you understand it, marked "Petitioner's Exhibit D," and

I will also1 show you a bottle of substance, marked "Peti-

tioner's Exhibit C."

A. (After examination.) I understand the analysis,

yes, sir.

Q. Do you recognize this substance in the bottle? I

will say that this analysis, "Petitioner's Exhibit D," is

the analysis of the substance in the bottle, "Petitioner's

Exhibit C."

A. Judging from this appearance and odor, I should

say that this analysis, "Petitioner's Exhibit D," is an

analysis of that substance, "Petitioner's Exhibit C."

Mr. KNIGHT.—I suppose I ought to object to any tes-

timony given upon an analysis given by someone else,

unless he can absolutely identify it as being correct. It is

not the testimony of the witness, otherwise.

Mr. LAKE.—I have made proof of it once, the analysis.

.Mi-. KNIGHT.—Yon have proved the analysis, but un-

less .Mr. Searby is able to say that that is ;i correct anal-

ysis, it is not his testimony. I have no donbl it is a cor-

rect analysis, bnt Mi-. Searby might have some different
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means of procedure, and might come to a different con-

clusion.

The WITNESS.—I have no doubt it is a correct anal-

ysis.

Mr. LAKE.—Q. Are you familiar with the products of

coal tar, Mr. Searby? A. Yes, sir.

Q. Do you recognize the substance in that bottle "Pe-

titioner's Exhibit C," by odor or in any other manner?

A. I recognize it as a mixture of stuffs from coal tar.

Q. Do you in your profession know what expressed oils

are? A. I do.

Q. Is that an expressed oil, as you know it?

A. Xo, sir.

Q. You also know what are rendered oils, do you not?

A. I do.

Q. Is that a rendered oil? A. Xo, sir.

Q. And do you also know, Mr. Searby, what an essen-

tial oil is? A. I do.

Q. Is that an essential oil?

A. Xo, sir, it is not.

Q. All of those names are well known to the trade, are

they not? A. Yes, sir.

Q. Are you familiar with the expression, "distilled

oil"?

A. That is not a common name, so far as I am ac-

quainted with it.

O. This substance which I have shown you, contained

in "Petitioner's Exhibit C," or which is ''Petitioner's Ex-

hibit C," is called creosote, according to the testimony.

It is used for the preservation of timber. Do you know

that substance, or are you familiar with that substance?

A. I am more or less familiar with it, yes, sir.

Q. Have you ever known that siibstance to be called

a distilled oil, Mr. Searby? A. I have not.
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Q. Would you call it a distilled oil?

A. I would not.

Q. What would you call it?

A. I would call it a portion of coal tar.

Q. A portion of coal tar? A. Yes, sir.

Q. It is not known as a distilled oil, is it?

A. Not so far as my knowledge goes.

Mr. KNIGHT.—I suggest that perhaps the question

should not be quite so leading.

Mr. LAKE.—Q. Are you quite familiar with that sub-

stance, Mr. Searby?

A. I am familiar with it, yes, sir.

Q. What have you heard it called?

A. Creosote more frequently than anything else.

That is the common name for it.

Q. How would you describe it?

A. I should probably call it commercial coal tar creo-

sote; coal tar creosote. I use the term "coal tar creo-

sote," because in our business we have another creosote

which is quite different from that, and we always specify

coal tar creosote when we do not mean wood creosote.

Cross-Examination.

Mr. KNIGHT.—Q. This substance is produced from

coal tar by distillation, is it not, Mi-. Searby?

A. Yes, sir. However, I would not like to say posi-

tively that this particular article was made from coal

tar. I would say that judging from the large percentage

of residue that fails to distill at 000 degrees Fahrenheit,

it is just possible thai it may be the residue after distill-

ing off the lighl oil.

Q. Yon think that perhaps the suits! a nee in "Peti-

tioner's Exhibit C" may be the residue after subjecting

it to 000 or TOO degrees Fahrenheit?
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A. No, sir, after taking off the light oils, the napht ha

and benzole and those products. There is just a possibil-

ity of it.

Q. That this may be the residue after taking the light

oils off?

A. That this may be the residue after taking off the

light oils, yes,

Q. You do not know to what degree of temperature

the substance in "Petitioner's Exhibit C" has been sub-

jected? A. I do not, no, sir.

Q. For all you know, that might itself be what has

been taken off and subjected to a heac of from 600 to 800

degrees Fahrenheit, and not a residue left. Is that not

the fact? A. I did not catch your question.

Q. This might itself be the product of the distillation,

might it not, and the residue left, after that has parsed off

be another substance, the coal tar having been subjected

to a temperature of from 600 to 800 degrees Fahrenheit?

A. It is not likely that that residue would be left af-

ter it had been subjected to 600 or 800 degrees Fahren-

heit.

Q. Might not this be the substance that has passed off

from the coal tar when that coal tar has been subjected

to a temperature of from 600 to 800 degrees?

A. That might be.

Q. And in that case tin's might be the distillate?

A. It might be the distillate, yes, sir.

Q. Distilled oil, ais a matter of fact, is not a commer-

cial term, is it?

A. Not with us, so far as I know.

Q. That is, so far as you know, it is not?

A. So far as I know, it is not a commercial term.

Q. It simply describes the process through which the

oil has been put; that is, the process by which the oil has

been obtained?
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A. I do not know how it is applied; I know that as a

common thing, it is not a term we use, and I deal in vol-

atile or essential oils to a considerable extent.

Q. But you do not know the term "distilled oil" as a

commercial term?

A. I do not know it as a commercial term, no sir.

Q. Speaking of the term "product or preparation of

coal tar," you would not use that term itself to apply to

this substance, would you? You would refer to it as coal

tar creosote, would you not?

A. Yes, sir.

Q. You would denominate it in that way so as to dis-

tinguish it from wood creosote?

A. Yes, sir, I would speak of creosote as coal tar creo-

sote or wood creosote, according to which I wanted. That

substance is crude coal tar creosote.

Q. You would know by the terms as you have given

them what was meant? A. Yes, sir.

Q. You do not import this substance yourself, do you?

A. No, sir.

Q. You are not acquainted with the use of the terms

iu the importing trade, are you?

A. No, sir, I do not think I am.

KEDIRECT EXAMINATION.

Mr. LAKE.—Q. Then you make a distinction between

the two forms of creosote, the wood creosote and the coal

tar creosote? A. Yes, sir.

Q. And yon say you would require the full term to be

used in order to explain what kind of creosote was re-

quired, ;i coaJ tar creosote or wood creosote?

A. Yes, sir.

Q. That they are entirely different substances?

A. They are entirely differenl substances, yes.
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RECKOSS-EXAMINATION.

Mr. KNIGHT.—Q. Wood creosote is an oil, is it not?

A. No, sir. It is a mixture of phenols, and it is not

an oil.

Q. So, then, as a matter of fact, wood creosote is not

produced by distillation, is it? A. Oh, yes.

Q. Is it produced as directly by distillation as this

substance in the bottle, "Petitioner's Exhibit C," is?

A. Yes, sir. One is produced by distillation from

Avood, and the other by distillation from coal tar.

Q. In the case of the wood creosote, how does the

substance pass over? l Does it assume liquid form after

passing over? A. Yes, sir.

Q. And then it solidifies?

A. No, sir, it is a liquid.

Q. It is a liquid, is it? A. Yes, sir.

Q. But not an oil?

A. Not an oil, no, sir.

Q. The substance in controversy here, for instance,

in the bottle "Petitioner's Exhibit C," is an oil, is it not?

A. No, sir.

Q. You would uot call that an oil?

A. No, sir, it is a mixture of things.

Q. Does not an oil contain a mixture of things? Is

that your criterion for determining what is and what is

not an oil?

A. That is a mixture of substances, some of which

could not possibly be called oils. You could not call an-

thracene an oil.

Q. Suppose the substance were subjected to further

distillation, so much so that, whatever there is solid in

there should be left, and the remainder pass over. Would
you say that the liquid that had passed over was an

oil? A. No, sir.
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Q. You would not? A. No, sir.

Q. Because it contains what?

A. It contains acids, and so far as I know, it does not

contain an oil—a single substance that is an oil.

Q. What is your definition of the term "oil"?

A. That is one of the hardest things in the world to

define. I do not think I could give one.

Q. According to your idea, does an oil never contain

an acid?

A. I beg your pardon. I did not quite understand.

Q. According to your conception of the term "oil," an

oil does not include an acid?

A. An oil is not an acid.

Q. I say, according to your conception, it does not in-

clude an acid. Is that your idea of the term?

A. I must explain to you that when ordinary oils

take fish oil, for instance, and such as that, are decom-

posed, we get from one to five or six or more different

acids.

Q. Therefore they do contain acids?

A. They do, yes, sir, but they have to be decomposed

to yield them.

Q. In this case you would say that this is not an oil

because it contains an acid, and it has not been subject

to decomposition, to yield the acid? I refer to the sub-

stance in "Petitioner's Exhibit C".

A. Yes, sir, it not only contains acid, but it contains

other things. So for as T know, if does not contain an

oil at all.

Q. I am trying to get at what you mean. What, would

you say that substance would have to contain in order to

contain an oil? As you say, it is a pretty difficult tiling

to define, but you are laying down what, so far as this

investigation is concerned, is an entirely novel idea of
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what an oil is. You say that is not an oil and that it does

not contain an oil; that it contains acid, but that fish oil

contains acids which are yielded when decomposition

has taken place. Now, I want to know, why do you say

that this does not contain an oil?

A. I will tell you, then, that there are two kinds of

bodies which we are in the habit of calling oils; one class

of bodies is what are known as the fixed oils, such, for

instance, as linseed oil, almond oil, and fish oil; those

bodies consist of mixtures in varying proportions of gly-

cerines—glyceryl stearate, glyceryl oleate, glyceryl pal-

mitate, and a number of others; I need not go any fur-

ther.

Q. That is a fixed oil?

A. That is a fixed oil, yes, sir.

Q. Why are they termsed "fixed oils"?

A. Because they cannot readily be distilled. They are

not volatile.

Q. You say they cannot readily be distilled—at what

degree of temperature?

A. It is not a question of degree of temperature. You

cannot distill them without decomposition, therefore

they cannot be distilled. The others are called volatile

oils, sometimes ca.lled essential oils. In France they are

called essences, and in England, some of them are called

essences.

Q. They are distilled, are they?

A. They are volatile oils, not all obtained by distilla-

tion; some are and some are not. But they are volatile

oils just the same. Oil of almonds may be an expressed

oil, obtained by expression—as you say, an expressed oil,

which is the fixed oil of almond. The same almond,

after having the oil 1aken out of it, is put into a still with

water, and then distilled, and the distillate is a distilled
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oil. That is the volatile oil of almonds. The two oils, the

fixed oil of almonds and the volatile oil of almonds, are

as distinct as you can imagine, and yet they are both con-

tained in almonds. There is thenrst idea. The name "oil"

is applied to flavoring substances, those which give the

flavor or odor of vegetable substances; the term uoil" is

commonly applied to them, but it is an inappropriate

term, and so regarded, I think, by every chemist.

Q. Then your idea of what oil includes is more an ar-

bitrary distinction than anything else, is it not?

A. I do not quite catch your point, but I can say that

the way in which we use the term is very arbitrary.

Q. That is, you are referring to your retail trade as

chemist?

A. Xo, sir, I mean the common language of the peo-

ple. The term "oil" is arbitrarily used. Oil of vitriol, for

instance, is a purely arbitrary term.

Q. You differ, then, with every witness who has been

summoned in this case, upon the question of whether or

not the substance in controversy here is called an oil.

A. Yes, sir, I do to that extent, to the extent they

have spoken of light oils, using the factory name. The
name "light oil" is mainly applied to naphtha and ben-

zole. They are not oils.

Q. They are not oils?

A. No, sir. You cannot find any chemical authority

who will admit that benzole is an oil.

Q. Then you would say that no product of coal tar is

an oil? That there could not be an oil produced from

coal tar?

A. I do not say that, because we can produce thou-

sands of things from coal tar, and that would be saying
more than 1 am competent to say.

*l We will say, then, in the four <>r five main divisions.



Southern Pacific Company. 115

the four or five main fractional distillations, without go-

ing into the refined product.

A. In those division*, no product known as an oil

could be obtained.
'

Mr. LAKE.—Q. Do you mean no product known as an

oil, or according to your understanding of the term "oil"?

A. According to my understanding of the term "oil,"

1 do not know of any oil that exists in that bottle.

Q. Or in any other bottle here?

A. Or in any other of the bottles, according to my un-

derstanding of the term "oil." I do not look upon creo-

sote as an oil. It is a phenol, and a phenol is not an oil.

The further taking of depositions herein was, by con-

sent of counsel, continued and adjourned until 2 o'clock.

P. M.

Afternoon Session.

Met pursuant to adjournment, at two o'clock P. M.

There were present the referee and the respective coun-

sel, and further proceedings in the matter of taking said

depositions were thereupon had as follows:

JOHN D. ISAACS, recalled for the appellant and peti-

tioner.

Mr. LAKE.—Q. Mr. Isaacs, what is your profession?

A. I am a civil engineer.

Q. In the employ of what company?

A. In the employ of the Southern Pacific Company.

Q. I show you two bottles, marked respectively "Pe-

titioner's Exhibit A," and "Petitioner's Exhibit B," and I

ask yon what they are, if you know?
A. (After examination.) They are creosote.

Q. Will you slate what familiarity you have, if any,

with the contents of those two bottles?



116 John H. Wise, Collector of the Port, etc. vs.

A. I have made analysis from each of them.

Q. You state that you are in the employ of the

Southern Pacific Company. Among other things, have

you any familiarity with this creosote which you have

mentioned? A. I have.

Q. State what that is.

A. I have had occasion to make numerous analyses

of it, and to use it right along in the preservation of tim-

ber.

Q. In your duties as an employee of the Southern Pa-

cific Company, state what familiarity you have with

creosote, and with the creosote which is the subject of

this litigation.

Q. What do you mean by O. K.-ing.

A. I have been charge of the Southern Pacific Com-

pany's creosoting plants. Then, too, I have found it nec-

essary to familiarize myself with the materials used for

wood preservation, and in doing so, I have studied up

pretty thoroughly the question of the manufacture and

nature and constituents of creosote, and have investigat-

ed it and learned to analyze it, and have analyzed a great

many samples. In fact, all samples of creosote imported

or bought are submitted to me for analysis before settle-

ment of the bills. The invoices also come to me for O. K.-

ing.

A. When the creosote is bought, the shipper sends an
invoice stating how many casks there are, "and what the

quality of the goods is. When I receive the invoice, I

examine the creosote, and I either certify that it is suit-

able material for our purposes, or decline to receive it,

or turn the thing back to the purchasing jobber, who
makes an adjustment, of the matter.

Q. What enables you to so certify those bills?

A. The analysis of the material, and the certificate

of weights as to the amount received.
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Q. What study have you given to the subject of creo-

sote? A. 1 have given a good deal of study to it.

Q. During what period?

A. Since 1889, and more especially since 1891.

Q. I will show you "Petitioner's Exhibit A" and "Pe-

titioner's Exhibit B," and will ask you if you made an an-

alysis of those two bottles- A. I did.

Q. I show you this paper, which I will mark "E" for

identification, and ask you what that is.

A. This is an analysis of sample marked "Petitioner's

Exhibit A," which analysis was made by me.

Q. I show you now another paper, which I will mark

for identification "F," and ask you what that is.

A. That is an analysis of sample marked "Petitioner's

Exhibit B," also made by me.

Q. Will you pleaise state from your knowledge of the

substance contained in these two bottles referred to by

you, and also from your experience with this substance

in the abstract, where these two substances came from

which are contained in these two bottles, and what the

substance is.

A. Do you mean what country they came from?

Q. No, where they came from—where you obtained

them.

A. This sample was handed to me by yourself, Mr.

Lake; that is "Petitioner's Exhibit A." The other sam-

ple, "Petitioner's Exhibit B," I had taken by my foreman

at the Oakland works from what wTe know as Tank No. 2.

That has already been brought out in my testimony.

Q. Is there any difference between those two sub-

stances?

A. Not in kind, but in the relative proportion of con-

stituents there is a difference.

Q. In the relative proportion of the constituents there
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is a difference, but in kind they are the same substance.

Is that it? A. They are the same substance.

Q. Referring now to the analysis marked "E," will

you state from that analysis what this substance con-

tains?

Mr. KNIGHT.—You refer, Mr. Lake, to the sub-

stance in the bottle marked "Petitioner's Exhibit A"?

Mr. LAKE.—Yes.

A. This substance, of which I took a part, first warm-

ing it and shaking it so as to make sure to

get an average, I found to contain no water

and no ammonia. I found that it was completely

liquid below GO degrees Fahrenheit. I did not

freeze it, to see how far it would remain liquid. Its

specific gravity, at 15 degrees centigrade, was 1.06. The

distillation of it showed it to contain tar acids by volume

9.4 qer cent; naphthalene, 15.2 per cent; and residuum

left after the distillation, had been carried up to GOO de-

grees Fahrenheit, 28 per cent. Liquid solvents of the

solid constituents distilling between 200 and 400 degrees

Fahrenheit, were 4.5 per cent; and between 400 and 600

degrees Fahrenheit, 42.9 per cent.

Q. Liquid solvents 4.5 per cent—between what de-

grees was that percentage obtained?

A. From 200 to 400 degrees, 4.5 per cent. And from

400 to GOO degrees Fahrenheit, 42.9 per cent.

Q. What did you 'say the 9.4 per cent was?

A. Crude tar acids—phenols.

Q. Phenols? A. Yes, sir, phenols.

Q. And what was the 15.2 per cent?

A. Solid crystalline naphthalene.

Q. And what was the 28 per cent?

A. That was residuum, consisting of a mixture of an-

thracene and pitch.
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Q. What is the consistency of that residuum at or-

dinary temperature, Mr. Isaa.es?

A. It is about like tallow in cold weather. It is in

form a solid, greasy substance.

Q. Take it in an ordinary temperature?

A. At an ordinary temperature, yes, sir.

Q. What temperature would it take to dissolve it?

A. To melt it? A. Yes.

A. Well, I suppose it would remain fluid down to

about 300 degrees Fahrenheit.

Q. Three hundred degrees Fahrenheit.

A. Yes, sir, or above 200 degrees, anyhow. I have

never tried it, but I know that is about it.

Q. Below 200 degrees Fahrenheit, it would be solid?

A. Yes, sir.

Q. What is the naphthalene which you have men-

tioned?

A. A white crystalline substance with a disagreeable

smell.

Q. And the phenols, what are they?

A. The tar acids. They hold about the same relation

to the benzine series that the alcohols do to the simpler

hydrocarbons—the Professor can correct me, if I am

wrong technically. They are true acids, in the sense that

they combine with ba,ses.

Q. What are the liquid solvents that you have men-

tioned?

A. They are pure hydrocarbons.

Q. Now, look at the analysis which has been marked

"F," and state what that is an analysis of.

A. That is an analysis of the sample "Petitioner's

Exhibit B."

Q. And what proportion of phenols is there in "Pe-

titioner's Exhibit. B"? A. 7.5 per cent.
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(}. And of naphthalene? A. 32.8 per cent

Q. And of residuum? A. 16 per cent.

Q. And of liquid solvents?

A. Those from 200 to 400 degrees Fahrenheit, 4 per

cent; and from 100 degrees to 000 degrees, 39.7 per cent.

Q. Then the bottle marked "Petitioner's Exhibit A,"

as I understand it, contains 52.6 per cent of phenols,

naphthalene, and residuum, and 17.1 per cent of liquid

solvents—am I right in that?

A. That is correct.

Q. And "Petitioner's Exhibit B" contains 56.3 per

cent of phenols, naphthalene, and residuum, and 43.7

per cent of liquid solvents—is that true?

A. That is correct.

Q. 1 will show you a bottle marked "Petitioner's Ex-

hibit C," and also an analysis marked "Petitioner's Ex-

hibit D," made by Professor Price, and ask you under

what circumstances and how the contents of that bottle

were obtained, if you know, and also an explanation of

the exhibit.

A. I instructed our resident engineer to send to you,

Mr. Lake, a sample taken in the same way—I think the

wording of my communication to the engineer was "a

fair, average sample," if T remember rightly, of the

same invoice of creosote all that from which "Petition-

er's Exhibit B'' was taken; and from the signature on

this bottle, and the way it is labeled, I suppose that is

intended to represent it.

Q. Does that so represent a fair average sample of

it?

A. 1 do not think it does, no.

Q. You do not think it does?

A. No, sir

(2- Do the two exhibits marked "Petitioner's Exhibit
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A" and "Petitioner's Exhibit B" show a fair average

sample of the creosote imported?

A. Well, the sample "Petitioners Exhibit B" I know

was taken in the way that we usually take what we call

a fair average sample, that is a sample from which we

would pay for the goods. This sample "Petitioner's Ex-

hibit A" I know nothing about. I do not know how it

was taken. This material generally comes either in casks

or partly in casks and partly in the water ballast in the

ships; that is ships which are supplied with tanks use the

tanks for water ballast when they have no fluids to trans-

port, when they have fluids, they generally draw off from

the supply of creosote at the company's warehouse the

more easily pumped and fluid portions, and place it in

the water ballast, and the other portion is afterwards

melted by steam and pumped hot into casks, because

there are no steam coils in the ballast tanks on the ships;

and we have to import the solid substance in casks, while

the more fluid substance is pumped out. Therefore, in

getting our samples, we never take a sample like those

(referring to "Petitioner's Exhibit A" and "Petitioner's

Exhibit C") but we take the whole invoice and put it into

our storage tanks (we have eight of them at Oakland,

six 50,000 gallon tanks and two 30,000 gallon tanks)

—

put it into one or more of these tanks and heat it, and

have it stirred up thoroughly with paddles. And then,

as a further precaution, in order to get an average

sample, because it is money to use in paying for it, we

take samples from three different heights in the tanks,

as T have already explained. I know that this bottle

"Petitioner's Exhibit B," was one of the bottles that

came from the center of the tank. We take a stick, and

put it down into the creosote, and the height of the creo-

sote is marked. Then we take three bottles, and lash
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one a foot below the top, one a foot from the bottom, and

one in the middle of the height of the creosote. Then we

tie a string to each cork, and sink the empty bottles into

the creosote and pull the strings simultaneously. In

that way we think we will get an average.

Q. And the creosote is heated at that time?

A. Yes, sir, and is kept heated and stirred up all dur-

ing the time of taking the samples. In making analysis,

when I have plenty of time I generally analyze each of

three bottles separately, but if I have not the time, I

mix together portions from each of the three bottles.

Q. What is the consistency of this substance at ordi-

nary temperature, taking an average sample?

A. Our specifications require that it shall be com-

pletely liquid at 100 degrees Fahrenheit, and that there

shall be no deposit below 90 degrees Fahrenheit. But

below that we pay no attention to its actual state. We
have found, however, by experience, that creosote which

conforms with our specifications—that is, that it shall

contain not less than 25 per cent of residuum above 600

degrees Fahrenheit, not less than 20 per cent naphtha-

lene, and about 8 per cent tar acids—that creosote of

that description is invariably solid up to about 70 de-

grees Fahrenheit always solid at 60 degrees, as solid as

that is—I imagine this room is somewhat warmer than

60 degrees now.

Q. So it is a semi-hard mass?

A. Yes, sir; we cannot pump it or handle it without

warming it. That is the reason why we limit the temp-
erature at which it stall be fluid at 100 degrees, in order

that we may be enabled to pump it from these various

tanks in the yard.

Q. Do you know the process, Mr. Isaacs, by which
this creosote is obtained?
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A. It is obtained by the fractional distillation of

coal tar.

Q. Do you know whether or not this substance is al-

ways produced by simple distillation?

A. Generally it is not produced by the first simple

distillation.

Q. State how it is done.

A. Professor Price testified that the nature and con-

stituents of this creosote depended largely upon the

kind of coal and the temperatures and the process by

which the creosote was formed. Now, our specifications

require a certain relative proportion within the limits be-

tween these constituents. As a rule the normal ereosoteas

it is called, so far as I have noticed or observed, rarely

has exactly those proportions or anywhere near them.

There is sometimes, as in the creosote made by the Paci-

fic Eoofing and Refining Company here in San Francis-

co, a large excess of tar acids. Of course if we were to

purchase that creosote, it merely means that a certain

portion of it, representing an excess of tar acids, would

be thrown away, useless to us in our work. That is real-

ly the reason why we have specifications. We want to

keep it at about what experience and a large number of

observations and records, have taught us; also what we
have gained from eastern roads and the English rail-

roa.d men and the French, and others. It has been pretty

generally settled among men who preserve timber that

the proper relative proportions are about what our speci-

fications call for.

Q. And what are those relative proportions?

A. I have already given them. Not less than 25 per

cent of heavy residuum, not less than 20 per cent of naph-

thalene, about 8 per cent of tar acids, and the rest fluid

solvents.
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Q. What do you mean by "fluid solvents"?

A. I mean what Professor Price calls the basic oils.

They are certain hydrocarbons; as well as I have been

able to learn, they are pretty pure hydrocarbons—fluid

at ordinary temperatures. We could use other solvents

for the purpose. Those fluid hydrocarbons are really, so

far as I know, of no use to us in the process of creosoting.

They are simply media or means of enabling us to handle

these denser and more solid substances. Probably it

would be as well if I were to explain the mechanical

theory of creosoting, to show you why we have arrived

at this particular specification.

Q. I do not know that that is material. I think you

went into that this morning.

Mr. KNIGHT.—Yes, we went into the application of

the creosote to the timber.

The WITNESS.—I should like to say, though, what

the use of the different portions of the creosote are.

Mr. LAKE.—Q. Very well. Go on.

A. After drying the timber, as Mr. Knight has al-

ready brought out, we have then timber in a state of com-

plete desiccation—the moisture is driven off, the germs

are killed, what albuminous substances there are in the

sap are partially coagulated like a partially boiled egg,

and we are then ready to proceed with the process of

rendering the timber proof against either external at-

tacks or internal decay. The part that these different

constituents play is this: During this process of injec-

tion of these oils, there is a certain mechanical filtration

that takes place. The oil has to go through the pores,

through those fine cells in the wood, from the outside.

The denser residuum remains near the surface. The
naphthalene in its liquid state penetrates still further.

The tar acids go farther than either. Now, if the tar
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acids alone were injected and would stay there, that

would be all we would need. They would preserve the

timber. But, unfortunately, they are volatile. They

have done the work, they have finished the germicidal

part of their mission. But they evaporate, and there-

fore you must have something that is more permanent

as an antiseptic to remain in the wood and continue the

good work which the tar acids have begun. It has been

claimed by some that the tar acids are of no use, be-

cause upon an analysis of preserved timber later on, no

tar acids were found. But that, is not a fact. The tar

acids have really done their work by completely killing

off the germs in the sap of the wood, the albuminous con-

stituents of it. The naphthalene is more permanent as

an antiseptic than the tar acids. It remains in a, sort of

mat, tangled in the fibres of the wood. Naphthalene by

itself is quite volatile, and if exposed to the air, as Dr.

Tidy demonstrated in his experiments, would evaporate

and leave the wood entirely for a certain definite dis-

tance down—he estimated it at a,bout an eighth of an

inch below the surface of the timber. When it evapor-

ates to that extent, the timber begins to rot from the out-

side, especially where it is in contact with the ground,

close to the surface. Bugs and animals attack it, and

that leaves the naphthalene again exposed to the air, and
it again evaporates, and decay again sets in until an-

other portion of the outside comes off. So it is merely a
series of attacks from the outside. To prevent that ef-

fect, we require about 25 percent of residuum in the creo-

sote. That residuum envelopes the entire timber, re-

mains near the outside by filtration, and prevents the

vaporization of the naphthalene as well as furnishing a
mechanical resistant against external attacks.

Mr. KNIGHT.—Q. It makes a kind of coat?
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A. A kind of coat, yes, that is what it is. Any coat-

ing is good for marine ^animals that is pitchy and hard

to attack. Asphalt is very good. But that does not pre-

serve from internal decay—dry rot or internal rot it may

be called.

Mr. LAKE,—Q. Mr. Isaacs, is this creosote, this sub-

stance to which you have testified, according to the spe-

cifications which you Lave mentioned, among the first

distillates of coal tar, or has it passed through other pro-

cesses to arrive at the specifications mentioned by you?

A. Usually the creosote, as manufactured, does not

come up to our specifications, and it has to be treated so

as to bring it up to meet our specifications.

Q. Treated in what way?

A. For instance, if there is an excess of tar acids,

they are removed from it by treatment with caustic soda

or lime.

Q. A chemical?

A. Yes, sir. An analysis is first made showing the

excess of tar acids, and then the equivalent of caustic

soda is put in and the mass is agitated, and an

aqueous solution of phenate of soda forms, which settles

to the bottom and is drawn off, leaving the creosote with

the proper percentage of tar acids.

Mr. KNIGHT.—Q. Was that the process with the

substance in question?

A. That is the usual process.

Mr. LAKE.—Q. You do not know whether this hap-

pened willi the substance which is the subject of this

controversy?

A. I do not know whether it happened or not, no, sir.

Q. T1 may have been subjected to that process?

A. Tt may have been. Generally it pusses through

some such process.
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Q. Some mechanical process to arrive at this condi-

tion?

A. Yes, sir. Normally you cannot depend upon its

having the constituents in the proper proportion. If it

has too little residuum, they put some pitch back. II it

has too much naphthalene, the quantity of that is reduc-

ed.

Mr. KNIGHT.—Q. But you can, by regulating the

temperature, obtain any particular fraction?

A. By regulating the temperature, you can obtain

any fraction that you want to which enters into this sub-

stance but you cannot obtain any particular combination

that you want to.

Mr. LAKE.—I understand you that according to your

specifications which you require to be filled in purchas-

ing this substance, this substance may have been passed

through a process of chemical combination to take out

- something, or something might have been put back or in-

to it. Is that true?

Mr. KNIGHT.—I object to that question, upon the

ground that the matter to be decided here is not what

may have been done, but what has been done.

Mr. LAKE.—Q. You have known that to be done

with this substance

A. Yes, sir.

Q. What is this substance?

A. Creosote.

Q. How would you describe it, from your knowledge

of the substance? What would you call it?

A. I would call it a mixture of the products of coal

tar, distilling at about from 300 degrees to S00 degrees

Fahrenheit.

Q. Mr. Isaacs, when you put coal tar into a retort

and apply heat to it, is there any product of that coal
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tar which comes over which is not called an oil?

A. Sometimes there is water, and sometimes there

is ammonia.

Q. Are they not all called oils, light oils and heavy

oils?

A. Yes, sir, they are. The first distillation is called a

light oil; the next distillation is called a middle oil; the

third distillation is called a heavy oil, and the last dis-

tillation is called an anthracene oil.

Q. And then there is a residuum called pitch?

A. Yes, sir.

Q. There is not a single product, then, of the distilla-

tion of coal tar that is not called oil?

A. The names I have given are the workmen's names.

They say, "Here is a light oil; here is a middle oil; here

is a heavy oil; and here is an anthracene oil."

Q. What is the shop name for light oils? That is to

say, what is the real name for what they call light oils

in the shop? That is what I meant to ask.

A. The light oil is a mixture of benzole and naphtha.

Q. By the application of heat to coal tar, could you

not, carefully noticing the thermometer, cut off a pure

naphtha or a pure benzole?

A. Not absolutely pure, no, sir.

Q. What percentage do you think there would be of

one in the other? Or, first, could you not cut off a com-

bination of benzole and naphtha?

A. Yes, sir, with a small amount of the middle

amounts and a less amount of heavy oils, and a trace of

the anthracenes.

Q. And so following all the way through?

A. Of those which are the nearest to any one of them,

that one will haye the most of, while of those which are

the farthest from it, it. will have the least.
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Q. There would be a very light percentage of the

other oils in the light oils, would there not?

A. Yes, sir. You would call it somewhere about 50

per cent benzole, 25 per cent or 30 per cent of naphtha,

and say 7 per cent or 8 per cent of the middle oils, and 1

per cent or 2 per cent of the heavy oils, and a trace of the

anthracene oil, the oil farthest away.

Q. And could you not follow right straight through

in the distillation, and obtain the same results with all

of the oils, by carefully watching the thermometer?

A. Yes, sir, by selecting your temperatures you can,

within certain ranges, get a fairly pure distillate in any

fraction that you want. But each fraction always has

more or less of the others, a trace of those are farthest

away, and more and more of the others as you get nearer.

Mr. LAKE.—We now offer in evidence the analysis of

the contents of "Petitioner's Exhibit A," which has been

identified by the witness and marked "E" for identifica-

tion, and ask that it be marked "Petitioner's Exhibit E";

and also offer in evidence the analysis of "Petitioner's

Exhibit B," which has been identified by the witness and

marked "F" for identification, and ask that it be marked

"Petitioner's Exhibit F."

(The analyses so offered in evidence on the part of the

petitioner were here marked respectively as asked by

counsel.)

Cross-Examination.

Mr. KNIGHT.—Q. What is the specific gravity of the

material in the bottle marked "Petitioner's Exhibit B,"

Mr. Isaacs? Do you know?
A. I have it here, Mr. Knight. (Refers to "Petition-

er's Exhibit F.") It is 1.032.
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Q. What is the specific gravity of the material in the

bottle marked "Petitioner's Exhibit C"?

A. (After reference.) 1.06.

Mr. LAKE.—Q. In "Petitioner's Exhibit C"? Do you

mean that?

A. Oh, I do not know as to that; I did not analyze

that.

Mr. LAKE.—According to Professor Price's analysis,

the specific gravity of the contents of "Petitioner's Ex-

hibit C" is 1.014. Exhibit "C" was analyzed by Professor

Price.

Mr. KNIGLTT.—Q. As I understand it, Mr. Isaacs, so

far as the samples furnished by the petitioner are con-

cerned, we have nothing taken from the top or bottom of

the tanks?

A. No, sir, unless this was taken from the top (refer-

ring to "Petitioner's Exhibit A"); I do not know that

that was taken from the top, but I should imagine that

it wa,s taken from either the top or from one of the casks

that had only the fluid in it.

Q. Eeferring now to the bottle marked "Petitioner's

Exhibit B," is that of about the consistency now that it

was when it was first taken?

A. No, sir, when it was first taken, it was hot.

Q. Hot, and therefore more liquid?

A. Yes, sir.

Q. Do you know how much warmer it. was when it

was taken than it is now?
A. Well, if it was in accordance with our specifica-

tions, it was at about 100 degrees.

Q. One hundred degrees when it was taken?
A. Yes, sir.

Q. You have distilled this substance yourself, have
you not, Mr. Isaacs? A. Yes, sir.
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Q. And you have obtained a product of water and

ammonia as the first result of the distillation?

A. Occasionally traces of water and ammonia. I do

not think I have obtained above 1| per cent.

Q. You would not call either of those substances an

oil, would you?

A. Water or ammonia?

Q. Water or ammonia.

A. Not by themselves, no, except as the whole dis-

tillation is called an oil.

Q. They really form an inconsiderable part of the

distillate such as you made?

A. Yes, sir, as a rule.

Mr. LAKE.—That is the case for the petitioner.

Testimony for Respondent.

C. A. KERN, called for the respondent, being duly

sworn, testified as follows:

Mr. KNIGHT.—Q. Dr. Kern, you are the Govern-

ment chemist, are you not?

A. Yes, sir.

Q. At this Port?

A. Yes, sir.

Q. And have been for how long?

A. Since November 10, 1893.

Q. You are a chemist by profession?

A. Yes, sir.

Q. And have been for how long?

A. Since 1878.

Q. Have you examined or made a distillation of any

of the preparations that are before you?

A. Yes, sir, I have, of these two.

Q. "Respondent's Exhibit 1" and "Respondent's Ex-

hibit 2"?

A. Yes, sir.
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Q. You have subjected those to distillation, have you?

A. Yes, sir.

Q. Can you now tell* me what the result of that dis-

tillation was?

A. Yes, sir.

Q. Do you recognize this paper?
,

A. Yes, sir.

Q. What is that, Doctor?

A. That shows the result of the distillation. Water

one cubic centimeter

—

Q. (Interrupting.) How did you get that, Doctor?

Was that the result of the distillation of any part of "Re-

spondent's Exhibit 2"?

A. A part of this one; I think it is Exhibit 2.

Q. That is "Respondent's Exhibit 2," yes. Do I un-

derstand that you took one cubic centimeter?

A. I took 100 cubic centimeters and put it through

fractional distillation.

Q. And that is the result?

A. Yes, sir.

Mr. Knight.—I offer in evidence the analysis produced

by the witness of "Respondent's Exhibit 2," and ask that

the same be marked "Respondent's Exhibit 3.''

(The analysis so offered was here marked "Respond-

ent's Exhibit 3.")

Q. You may state what the result of that distillation

was.

A. One cubic centimeter of water and ammonia

—

Q. (Interrupting.) Have you any memorandum
which will show you the degree of heat to which you sub-

jected that substance?

A. I distilled it—

Q. (Interrupting.) What are you reading from now?
A. I distilled it up to 316 to 320 degrees Fahrenheit,
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and I got one cubic centimeter of water and ammonia,

and 2J cubic centimeters of benzole, xylol, and numer-

ous combinations.

Q. You say you got 2| cubic centimeters of benzole

and xylol?

A. Yes, sir, benzole and xylol, and all the other com-

binations—you can never find the end of those combina-

tions.

Q. Then what?

A. Then I distilled it up to 360 to 370 degrees Fahren-

heit, and I got 7i cubic centimeters of what you call

light oils, containing carbolic acid and tar acids, etc;

that is, oils which are lighter than water.

Q. Those are what are called light oils?

A. Yes, sir.

Q. Whose specific gravity is lighter than water?

A. Yes, sir. And then I distilled further, and got

.the heayier oils, oils heavier than water, 46 cubic centi-

meters, containing some of the tar acids and naphtha-

lene. Then you get still heavier oils, called anthracene

oils, 17^ cubic centimeters. Then you get 25^ cubic cen-

timeters of what are still heavier oils, and pitch, resid-

uum.

Q. How high did you go in your distillation?

A. My thermometer did not reach the end of it; at

any rate, up to 700 or 800 degrees, I think.

Q. How high did it accurately register—do you

know?

A. About 600 degrees.

Q. Did you make any analysis by distillation of the

subject that is marked "'Petitioner's Exhibit B"?

A. I don't remember that. I don't know. I have

made several of them. I made at least ten or twelve or

fourteen analyses.
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Q. Have you the results of those here?

A. No, sir, I have not.

Q. Where did you get "Respondent's Exhibit 2"?

A. It was delivered to the appraiser.

Q. Do you know whether that was delivered to you

as a sample of this merchandise in controversy?

A. This is the official sample, delivered to me for in-

vestigation.

Q. Is the substance contained in the bottles before

you known as a distilled oil, or not?

A. It is distilled oil.

Mr. LAKE.—That I object to as not being responsive

to the question.

Mr. KNIGHT.—Q. Technically, Doctor, you can an-

swer that question by yes or no.

A. Yes, sir.

Q. Is it known as a distilled oil?

A. It is known as a distilled oil.

Q. And was so known on the 28th of August, 1894?

A. Yes, sir.

Q. There has been no change in the same?

A. No, sir.

Q. It is also a preparation or product of coal tar, is

it not?

A. Yes, sir, it is a product of coal tar.

Q. Do you know whether either of those terms is

merely used in referring to the substance, or is the sub-

stance designated by a specific name?
A. It is merely known as a creosote oil.

Q. That is, as I understand you, it would not be sold

in tlic market either as ;i distilled oil <>r as a preparation

of coal tar?

A. No, sir.

Q. How are colors and dyes made?
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A. Colors and dyes are made from some of the pro-

duets of the coal tar. For instance, aniline is made from

the product benzole; some others are made from naph-

thalene; and so on.

Q. And all those are the products of chemical pro-

cesses?

A. They are prepared by chemical processes.

Mr. LAKE.—Q. Colors and dyes, you say?

A. Yes, sir. Those products, or the foundations of

those dyes, are taken and, as we call it, manipulated.

They are used in combination with chlorine or sulphuric or

nitric acid, and so on—there are endless processes, and

it is difficult to specify.

Q. Are they produced by distillation, or treating

with acids?

A. They are treated with acids and bases, according

to the process.

Q. These colors and dyes are derived from the vari-

ous by-products of these distillations, are they not?

A. Yes, sir.

Mr. LAKE.—That is a trifle leading.

Mr. KNIGHT.—Q. I. want to ask you, Doctor,

whether you know what mineral oils are.

A. Mineral oils are hydrocarbons.

Q. How is a mineral oil obtained, and from what?

A. Mineral oil is obtained by distillation.

Q. From what?

A. From crude products.

Q. Of what?

A. Well, crude petroleum is a mineral oil.

Q. To what extent are those liquid, and at what
temperature—mineral oils?

A. It depends upon the percentage of pitch, whether
it is liquid or solid ; or the percentage of paraffine.
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(cl. Pitch and paraffine are contained in these oils, are

they?

A. In the crude oils* yes; not in the tar oils; paraffine

is not in tar oils, no; it is only in petroleum oils.

Q. Does paraffine become a solid?

A. Yes, sir.

(,>. And at what temperature—do you know?

A. Solid at ordinary temperature. It melts at about

20 or 25 Celsius, I think—we use Celsius more in chemis-

try than Fahrenheit.

Q. Your first product from this distillation was

water, Avas it not?

A. Water, yes, sir.

Q. Then did you get some ammonia after that?

A. Some traces of ammonia dissolved in water, yes.

( Y< iss-Examination.

Mr. DE HAVEN.—Q. Then you say, Doctor, that

this substance is in fact a product of coal tar?

A. Yes, sir, it is a product of coal tar.

Q. And it would not be improper to describe it as

sue]!, speaking of it generally—to say that this sub-

stance in controversy is a product of coal tar?

A. This is a product of coal tar, yes.

Mr. LAKE.—Q. Why do you say it is a distilled oil?

A. On account of its being obtained by distillation.

Q. On account of its being obtained by distillation?

A. Yes, sir.

Q. Yon say it is known as a distilled oil because it is

obtained by distillation. Ts that the only reason you can
give?

A. Yes, sir.

0- That is the onlv renson yon have?
A. It is known in the market as that.
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Q. It is known in the market as a distilled oil?

A. As a creosote oil.

Q. As a distilled oil?

A. It is obtained by distillation.

Q. It is known in the market as creosote oil or dead

oil, is it not?

A. Yes, sir.

Q. Is it known in the market as a distilled oil?

A. Well, no, I guess not.

Q. Is there any substance in the market known as a

distilled oil? You say you are a chemist. You are fam-

iliar with pharmacy, are you not?

A. Yes, sir.

Q. Is there any oil in the market known as a distilled

oil?

A. Yes, sir.

Q. Known commercially as a distilled oil?

A. Not by name as a distilled oil, but it is a distilled

oil.

Q. Do you know anything about the United States

Dispensary?

A. Yes, sir.

Q. Is that an approved authority?

A. That is an approved authority, yes.

Mr. KNIGHT.—What edition have you there?

Mr. LAKE.—The edition of 1883.

Mr. KNIGHT.—There are some recent good additions

to that.

Mr. LAKE.—Q. I refer vou to page 982 of the United

States Dispensatory, Doctor.

A. "Volatile oils, distilled oils—those are sometimes

called distilled oils."

Q. Go on, Doctor.

A. (Continuing.) "From the mode in which thev are
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usually procured; sometimes essential oils, from the cir-

cumstance that they possess, in a
(

concentrated state, the

properties of the plants from which they are derived.''

Is that all you want?

Mr. LAKE.— You have been reading from page 982 of

the United States Dispensatory, the edition of 1883?

Mr. KNIGHT.—Does that specify whether distilled

oils are known in the importing trade as such?

Mr. LAKE.—I am simply stating, Mr. Knight, that

there are oils known as distilled oils to the trade, and in

the United States Dispensatory, which I have here.

Mr. KNIGHT.—I object to the testimony unless it is

shown that it is a term used in the importing trade.

Mr. LAKE.—I will read what is stated here and have

it go into the record.

Mr. KNIGHT.—Certainly, over my objection.

Mr. LAKE.—I will continue reading from the point

where the witness left off. "They exist in all odoriferous

vegetables, sometimes pervading the plant, sometimes
confined to a single part; in some instances contained in

distinct cellules, and preserved after desiccation, in

others formed upon the surface, as in many flowers, and
exhaled as soon as formed. Occasionally, two or more
are found in different parts of the same plant. Thus, the

orange tree produces one oil in its leaves, another in its

flowers, and a third in the rind of its fruit. In a. few in-

stances, when existing in distinct cellules, they may be
obtained by pressure, as from the rind of the lemon Bind

orange; but they are generally procured by distillation

with water. Some volatile oils, as those of bitter al-

monds and Tiiusliird, are formed, during the process of

distillation, out of substances of a different nature pre-

existing in the plant."

Q. I simply .all your attention to that extract of the
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United States Dispensatory, edition of 1883, and I will

ask you, Dr. Kern, whether, refreshing your memory

from that extract, there are oils known as distilled oils?

A. If you went into a drugstore and asked for dis-

tilled oil, they would not know what to give you.

Q. They would not know what to give you?

A. No, sir.

Q. From what college did you graduate, Doctor?

A. From the University in Wurtemberg, Germany.

Q. How long ago?

A. In 1878.

Q. What familiarity have you with this substance

here?

A. I worked in a tar distillery as a chemist.

Q. You worked in a tar distillery a,s a chemist, you

say?

A. Yes, sir. And I have made analyses here of coal

tar, in 1883, I think it was, for the San Francisco Gas-

light Company.

Q. Let me look at that analysis of yours, will you

please, Doctor?

A. Yes, sir. (Hands to counsel.)

Q. Then you say that in this analysis which you

made of the substance in question, there is but one cubic

centimeter of water?

A. Yes, sir.

Q. And two and a half cubic centimeters of benzole?

A. Of benzole, xylol, etc., etc.

Q. Do you not know, as a fact, that all of these sub-

stances when you begin to distill coal tar are known as

oils?

A. I do not understand that.

Q. Do you not know that the products of coal tar,

when yon apply heat to coal tar and have begun to dis-
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till, are all called oils—such a,s benzole, naphtha, naph-

thalene, and carbolic acid, and so on?

A. They are distilled oils.

Q. Are they not known as oils—light oils and middle

oils?

A. Yes, sir, they are known as oils.

Mr. KNIGHT.—That is all the testimony we have to

offer.

Mr. LAKE.—That is all on the part of the petitioner.

Petitioner s Exhibit D.

Thomas Price & Son, Analytical and Consulting Chem-

ists, 524 Sacramento Street.

San Francisco, Cala., Jany. 28th, 1897.

Fred B. Lake, Esq.

Dear Sir: We have made a careful chemical analysis

of a sealed sample of creosote, marked "Creosote Sample,

Center No. 1 Tank, Nov. 26, 1896," and beg to report as

follows:

The specific gravity we find to be 1.044, and the mate-

rial is fluid at 78 degrees Fahrenheit. Its composition

we find to be as follows:

Water none

Distillate from 100 to 200 degs., F. none.

Distillate between 200 and 400 degs., F., 5.20 cu. centims.

Distillate between 400 and 600 degs. F.,74.80 cu. centims.

Residue remaining at temperature above

600 degrees F., 20.00 cu. centims.

The material contains, tar acids, 8.75^; naphthalene,

9.30#.

Yours truly,

THOMAS PTUCE & SON.
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Petitioner s Exhibit "E."

Creosote Analysis.

West Oakland, Cal., Dee. 24th, 1896.

50 c. c. taken from bottle marked

:

" Invoice 3652 Ex. R. E. marked:

" 2200 casks marked:

" Liquid Creosote marked:

" Mar. 22, 1895, marked:

Completely liquid below 60 degrees F.

Specific gravity at 15 degrees C, 1.06

Water none.

Ammonia none. $ by

Distillate below 200 degrees F., none. Volume.

" 200 to 400 degrees F., 2.25 c. c. A.5

" 400 to 600 degrees F., 21.45 c. c. A.2.9

Tar acids A.70 c. c. 9.4

Naphthalene 7.60 c. c. 15.2

Residuum over 600 degrees F 14.00 28.0

50 100.

JOHN D. ISAACS.
To Mr. F. B. Lake.

12-28-96

Petitioner's Exhibit "P."

Creosote Analysis.

West Oakland, Dec. 24, 1896.

100 c. c. taken from bottle marked.

" sample of creosote marked:
" center No. 2 Tank marked:
" Nov. 26th, 1896, marked:

" sample produced Dec. 21st, 1896, J. K., marked:
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Completely liquid at 80 degrees F.

Specific gravity at 25 degrees C, 1.032

Water none.

Ammonia none.

Distillate below 200 degrees P., none.

" 200 to 400 degrees F., A. c.c.

400 to 600 degrees F., 39.7 "

Tar acids 7.5 "

Naphthalene 32.8 "

Residuum over 600 degrees F. 16. "

100. "

JOHN D. ISAACS.

To Mr. F. B. LAKE.
12-28-96. '

Respondent's Exhibit 3-

No. 18. Treasury Department.

1 c. c. Water.

2-!> c. c. Benzole, xylol, etc. (lighter than water).

1\ c. c. Light oils, carbolic acid (heavier than water).

46 c. c. Heavy oils (carbolic acid, naphthalene, etc.).

17| c. c. Heavy oils.

25£. Anthracene oil, pitch, etc.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

In the Matter of the Application of the

SOUTHERN PACIFIC CO., for a Re- !

view of the Decision of the United
i

States General Appraisers, Relative
f

»

to Classification of Certain "Creosote"

Merchandise Imported by said South-

ern Pacific Company.

United States of America,

Northern District of California,

City and County of San Francisco.

I, F. N. Shurtleff, the referee appointed by the Circuit

Court of the United States, Ninth Circuit, and Northern

District of California, to take such evidence as might be

produced in the above-entitled matter, as well on behalf

of the petitioner as the respondent therein, do hereby

certify

:

That the testimony and proceedings appearing in the

foregoing transcript, consisting of ninety-three pages,

were taken and had at Room 85, Appraisers' Building,

northeast corner of Sansome and Washington streets, in

said city and county of San Francisco, and at the time

set forth in said transcript, to-wit, the 28th day of Janu-

ary, 1897, between the hours of ten o'clock A. M. and four

o'clock P. M. of said day.

That John D. Isaacs, Thomas Price, Harry Ea,st Mil-

ler, and W. N. Searby were called and examined as wit-

nesses on behalf of the petitioner in said above-entitled

matter, and C. A. Kern was called and examined on be-
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half of respondent therein; that previous to giving his

testimony each of said witnesses was by me duly sworn

to tell the truth, the wfiole truth, and nothing but the

truth in said cause.

That said testimony was taken stenographically and

put into typewriting by Ernest J. Mott, a skillful sten-

ographer, a disinterested party, by and with the consent

and approval of the parties to said above-entitled matter.

That upon the hearing of said matter, as aforesaid,Fred

erick B. Lake, Esq., and John J. De Haven, Esq., appear-

ed as counsel for the petitioner, and Samuel Knight, Esq.,

Assistant United States Attorney, appeared as counsel

on behalf of respondent.

That accompanying said depositions and forming part

thereof are Exhibits A, B, C, D, E, and F introduced on

the part of the petitioner, and Exhibits 1, 2, and 3 on the

part of the respondent.

That said testimony, so taken, together with said ex-

hibits, I now deliver into the court for which they were

taken.

In witness whereof, 1 have hereunto set my hand this

third day of April, in the year one thousand eight hun-

dred and ninety-seven.

F. N. SHURTLEFF,
U. S. General Appraiser, Referee.

Be it further remembered, that on the 27th day of Au-

gust, 1S07, the said matters having been theretofore ar-

gued and submitted to the Court for decision aud judg-

ment upon the law and facts herein upon due considera-

tion thereof, it was by the Court found, established, and

decided in accordance with the findings of fact ami con-

clusions of law and decision made and entered on the

-:iid 27rh day of August, 1S07; and judgment in accord-

ance therewith was thereupon entered herein.
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Now, therefore, whereas the foregoing matters herein-

before particularly set forth appear not of record, to the

end that said matters, and all thereof, may be preserved

and made of record, respondent and appellant herein, the

above-named Collector of Customs, hereby respectfully

presents to this Honorable Court the foregoing bill of

exceptions, and upon the stipulation hereto attached of

counsel for the petitioner and appellee herein prays that

the same may be settled and allowed as and for the bill

of exceptions in the above-numbered and mentioned case.

JOHN H. WISE,

Collector, etc., Respondent and Appellant.

By SAMUEL KNIGHT,
Asst. United States Attorney.

It is hereby stipulated by and between the parties

hereto and their respective counsel that the foregoing

bill of exceptions contains a full, true, aud correct report

and statement of all the testimony and evidence intro-

duced by either side in the above-mentioned and num-

bered case, and may be settled, allowed, and approved

as and for such bill of exceptions.

Dated September 28, 1897.

FRED'K B. LAKE,
Attorney for Importer, Petitioner, and Appellee.

SAMUEL KNIGHT,
Asst. United States Attorney, for Collector Respondent

and Appellant.

Order.

The foregoing bill of exceptions in the above case is

hereby settled, allowed, and approved and ordered filed

nunc pro tunc as of August 27, 1897.

Dated September 28, 1897.

WM. W. MORROW,
Circuit Judge.
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[Endorsed]: Bill of exceptions. Filed Sept. 28, 1897,

nunc pro tunc as of Aug. 27, 1897. Southard Hoffman,

Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

In the Matter of the Application of the
\

SOUTHERN PACIFIC COMPANY
for a Review of the Decision of the

United States General Appraisers, \ Xo. 12,247.

Relative to the classification of Cer-

tain Creosote Imported by said Com-

pany.

Petition for Appeal.

The respondent in the matter above named, the Col-

lector of the Port of San Francisco, California, appellant

herein, considering himself aggrieved by the decision a,nd

judgment rendered and entered herein on the 27th day
of August, 1897, doth hereby appealfromsaid decision and
judgment to the United States Circuit Court of Appeals
for the Ninth Circuit, and upon the authority of the at-

torney general of the United States, who makes applica-
tion therefor, prays that this, his appeal, may be allowed,
and that a transcript of the record and proceedings and
papers upon which said decision and judgment were
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made and rendered, duly authenticated, may be sent to

said Circuit Court of Appeals.

Dated September 23, 1897.

JOHN H. WISE,
Appellant.

By SAMUEL KNIGHT,
Asst. United States Attorney.

Order.

And now, to-wit, on the 23d day of September, 1897, it

is ordered that the said appeal be allowed as prayed for.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed September 23, 1897. Southard Hoff-

man, Clerk. By W\ B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Circiu

Northern District of California.

In the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,
for a Review of the Decision of the

United States General Appraisers,

Relative to the classification of Cer-

tain Creosote Imported by said Com-

pany.

Assignment of Errors.

And now, upon this 23d day of September, 1897, comes

the respondent and appellant herein, the Collector of the
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Port of San Francisco, State and Northern District of

California, by the United States Attorney for said dis-

trict, and says that in.the record herein there is manifest

error in this, to-wit:

I.

That said Circuit Court erred in finding and deciding

that the merchandise involved herein was not at or

before the time if its importation into said port,under the

late Tariff Act of August 28, 1894, and now is not known

chemically, or at all, as a distilled oil.

II.

That said Court erred in not finding and deciding that

said merchandise is and was and is and was known

chemically and otherwise, as a distilled oil, as well as a

product of coal tar.

III.

That said Court erred in not finding and deciding that

said merchandise is not, and was not, a preparation of

coal tar.

IV.

That said Court erred in holding, adjudging, and decid-

ing that the merchandise in controversy is not, and was

not, specially provided for in said act other than as a

product of coal tar, not a color or dye.

V.

That said Court erred in not holding, adjudging, and

deciding thai the said merchandise was specially provid-
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ed for in paragraph GO of said act of August 28, 1894, as

a distilled oil, and was dutiable at the rate of twenty-five

per centum ad valorem upon its importation.

VI.

That said Court erred in not holding, adjudging, and

deciding that said merchandise was not provided for in

paragraph 443 of said act of August 28, 1894, and was not

under such act free of duty as a product of coal tar.

VII.

That said Court erred in not holding, adjudging, and

deciding that products of coal tar were not provided for

in said paragraph 443 of said act.

VIII.

That said Court erred in reversing and setting aside

the decision of the Board of IT. S. General Appraisers

herein, and in adjudging that the action of the Collector

of said Port herein was erroneous in assessing and liqui-

dating duties on the merchandise in question.

IX.

That said Court erred in holding, adjudging, and de-

ciding that the importer of said merchandise, the said

Southern Pacific Company, petitioner in the above-enti-

tled proceeding, was entitled to judgment herein,

X.

That said Court erred in directing the entry of judg-
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meiit herein iu favor of the said Southern Pacific Com-
pany.

JOHN H. WISE,
Respondent and Appellant.

By SAMUEL KNIGHT,
Asst. United States Attorney.

[Endorsed]
: Filed September 23, 1S97. Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to-wit, the July term, A. D. 1897, of the

Circuit Court of the United States of America,, of the

Ninth Judicial Circuit, in and for the Northern Dis-

trict of California held at the courtroom in the city

and county of San Francisco, on Thursday, the 23d
day of September, in the year of our Lord, one thou-

sand eight hundred and ninety-seven.

Present: The Honorable WILLIAM W. MORROW,
Circuit Judge.

In the Matter of the Application of the

SOUTHERN PACIFIC COMPANY,
for Review of a Decision of the Board \ No. 12,247.
of U. S. General Appraisers, Relative

to Certain "Creosote."

Order Allowing Appeal.

Cpon motioD of Samuel Knight, Esq., Assistant U. S.

Attorney, and upon the filing by him of a petition for

order allowing an appeal, together with an assignmenl
of errors herein, ii is ordered (hat an appeal from the
judgmenl an.! decision entered Augusl 2711., 1897, herein
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be, and hereby is, allowed to the United State* Circuit

Court of Appeals for the Ninth Circuit, and that a certi-

fied transcript of the record and proceedings herein be

forthwith transmitted to said Court.

At a stated term, to-wit, the July term, A. D. 1897, of the

Circuit Court of the United States of America, of the

Ninth Judicial Circuit, in and for the Northern Dis-

trict of California, held at the courtroom in the city

and county of San Francisco, on Thursday, the 30th

day of September, in the year of our Lord, one thou-

sand eight hundred and ninety-seven.

Present: Honorable WILLIAM W. MORROW, Circuit

Judge.

In re Application of SOUTHERN PA-

CIFIC COMPANY, for Review of De-

cision of Board of II. S. General Ap-

praisers, Relative to Certain Creosote.

No. 12,247.

Order Allowing Withdrawal of Exhibits.

On motion of Samuel Knight, Esq., Assistant United

States Attorney, it is ordered that the appellant herein

be, and hereby is, allowed to withdraw from the files of

this court all original exhibits of material in this cause,

for the purpose of transmitting the same to the United

States Circuit Court of Appeals for the Ninth Circuit, as

part of the record upon the appeal herein.
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[Endorsed] : Filed Sept. 24, 1897. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

[Endorsed] : No. 408. United States Circuit Court of

Appeals for the Ninth Circuit. John H. Wise, as Col-

lector of the Port of San Francisco, State of California,

Appellant, vs. Southern Pacific Company, Importer of

Certain Creosote, Merchandise, etc., Appellee. Tran-

script of Record. Upon Appeal from the Circuit Court of

the United States, of the Ninth Judicial Circuit, in and

for the Northern District, of California.

Filed November 20, 1897.

F. D. MONCKTON,
Clerk.
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

JOHN H. WISE, as Collector of the

Port of San Francisco, State of

California,

Appellant,

vs.

SOUTHERN PACIFIC COMPANY, Im-

porter of Certain Creosote, Merchan-

dise, etc.,

Appellee.

APPELLANT'S BRIEF.

\

STATEMENT OF THE CASE.

The merchandise in question, consisting of 2,200 bar-

rels of the article hereinafter mentioned and described

in the invoices as "liquid creosote," was imported from



London, England, into the United States, at the Port of

San Francisco, State and Northern District of Cali-

fornia, on the 19th day of March, 1895, by the South-

ern Pacific Company, appellee herein, and thereupon

said merchandise was entered at the Customhouse

at this port for immediate consumption. It was

thereafter by appellant, John H. Wise, as Collector of

Customs, classified upon the return of the appraiser

of such port as "distilled oil," dutiable at the rate of

twenty-five per cent, ad valorem, under paragraph

60 of the Tariff' Act of August 27, 1894, (28 U. S.

Stats., at p. 509), the said entries were liquidated in

accordance with this classification, and the duty upon

the merchandise, amounting to the sum of $1,472,

was ascertained, levied and collected by appellant as

such Collector.

Thereupon appellee appealed to the Board of United

States General Appraisers on the ground that the

merchandise in question was not a distilled oil, but

should be admitted free of duty under paragraph 413

of the Act of August, 1894, as a product of coal tar,

not specially p'ovided for; and the Board sustained

the decision of the Collector, holding and deciding

that, the merchandise in controversy was not a pro-

duct of coal tar, admissible iree of duty, but was a

distilled oil, subject to a duty of twenty-five per cent.

ad valorem, under parapraph 60 of the Tariff Act re-

ferred to. The importer then applied to the Court

below for a review of the questions of law and fact in-

volved in the decision of the Board of General Ap-

praisers under the Customs Administrative Act of
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June 10, 1890; and the Court reversed the Appraisers'

decision, holding that the merchandise was a product

of coal tar, and not known as a distilled oil, and there-

fore, governed exclusively by paragraph 443 of the

Act of 1894. The Collector appeals.

POINTS AND AUTHORITIES.

Appellant contends that:

(2.) Products of coal tar are not free of duty under

paragraph 443 of the Tariff Act of August 27, 1894.

(2.) The merchandise in controversy is known as a dis-

tilled oil, as well as a product of coal tar; and even if em-

braced within the terms of paragraph 443 is, nevertheless,

more properly provided for under paragraph 60 of the

Tariff Act referred to.

I.

Products of coal tar are not free of duty un-

der PARAGRAPH 443 OF THE TARIFF ACT OF AUGUST

27, 1894.

The importer's protest against the action of the

Collector of the Port must be specific, and the South-

ern Pacific Company is limited to it.

Act of June 10, 1890, Sec. 14.

In re Gerdau 54 Fed. Rep.. 143.

U. S. v. Gurley, 66 Fed. Rep., 720.

In its protest the importer claims that the article in

controversy is not a distilled oil and dutiable as such

under paragraph 60 of the Wilson Tariff Act; but that

it is a product of coal tar and admissible free of duty



under paragraph 443 of the same Act. If, therefore,

products of coal tar are not free of duty under such

paragraph, appellee's case must fail, regardless of

what the substance is, its commercial character or

rate of duty applicable thereto.

This leads us to consider the proper construction

of paragraph 443 of the free list of the Wilson Act.

It reads: " Coal tar, crude, and all preparations ex-

" cept medicinal coal tar preparations and products

" of coa 1 tar, not colors or dyes, not specially pro-

" vided for in this Act."

Jn other words, coal tar, crude, is free of duty, and

so are all preparations of coal tar not specially pro-

vided for in that Act; but medicinal coal tar prepara-

tions and products of coal tar, and colors and dyes

therefrom are not free. Generally speaking, there-

fore, preparations of coal tar, not specially provided

for, are free and products of coal tar are not free, but

must be included within some of the schedules of

duty which precede the free list.

A reference to the McKiuley Act of October 1, 1890,

illustrates and tends to sustain this contention, and

shows that tins distinction was then recognized by

Congress:

Paragraph ~>oS provided that " coal tar, crude," was

free.

Paragraph I'M provided that " tar
::;; * * and

pitch of coal tar" was free.

Paragraph 19 provided that "all preparations <>!'

coal tar," with certain exceptions, were dutiable at

•_!•) per cent, ad valorem.
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Paragraph 70 provided that " products cr prepara-

tions known as * * # distilled oils * * * *

not specially provided for " were dutiable at 25 per

cent, ad valorem; and by referring to the preceding

Tariff Act of March 3, JSS3 (22 Stats, at L., at />. 403,)

we find:

"Coal tar, crude, ten per centum ad valorem; coal

" tar, products of, such as naphtha, benzine, benzole,

" dead oil, and pitch, twenty per centum ad valorem.

" All coal tar colors or dyes, by whatever name
" known, and not specially enumerated or provided

'' for in this Act, thirty-five per centum ad valo-

" rem. All preparations of coal tar, not colors

" or dye, not specially enumerated or provided for in

" this Act, twenty per centum ad valorem."

Thus we see, without further notice of earlier tariff

acts, that Congress made a distinction between prepa-

tiuns and products of coal tar.

This prompts us to ascertain what the difference is

between a preparation and a product.

Sa}^s the Century Dictionary:

" Prepare, * * *; to adapt by alteration or ar-

" rangement * * *; 4. To provide or procure for

" future use; hence, to make; form; compound; manu-

facture; * * *" "^Preparation, * * *

" 2. Formation; composition; manufacture, as the

" preparation of gun powder; the preparation of

" glycerine, # * * 7. That which is prepared,

" manufactured or compounded; as a chemical prepa-

ration, a preparation of oil and wax; * * *"

"Produce, * * * To bring forth; generate;



" bear; furnish; yield; * * * To bring into being

" or form * * #
; "^Product, that which is pro-

" dnced * # #
; In chemistry a compound not

" previously existing in "a body, but formed during

"decomposition; as the products of destructive dis-

" filiation; contradistinguished from educt."

The petitioner does not claim that the article is a

preparation of coal tar, but that it is a product. Under
his protest, therefore, he can not be heard to say that

such article should be admitted free of duty as a

preparation of coal tar. Besides, as a matter of fact

it is not a preparation but a product, obtained from

coal tar admittedly by a process of destructive distil-

lation.

Says Sadtler in his work on Industrial Organic

Chemistry, p. 329:

" Destructive distillation has been defined as ' the

" ' decomposition of a substance in a close vessel in

" ' such a manner as to obtain liquid products.' It

" must be observed here that the word product is

used to indicate something not originally present in

" the substance distilled. A body may be obtained

" in the liquid distillate which has merely been
" driven over by heat and which already existed in

" the original material in physical or mechanical ad-

" mixture. Such a body is, to speak exactly, an
" educt and not a product.'

7

The constituents of the creosote before the Court are

the result of the decomposition of other substances

by destructive distillation and are not merely educed

or drawn from the basic material in their original



condition. There are countless preparations of coal

tar, and also there are innumerable products there-

from, as we shall shortly show. Prof. Price, for

instance, one of the witnesses called in the importer's

behalf testified to this difference upon his cross-ex-

amination. His testimony upon this point reads

(Transcript, pp. 80-82):

''Q. There are other products of coal tar besides

distilled oil, are there not, Professor?

A. Yes, sir.

Q. What other products (products oreducts -

, I use

the term in a general way) are there of this coal tar,

Professor?

A. 1 understand your meaning. There are a great

many others. For instance, nearl}' all of the color-

ing materials that are now in use are derived from

coal tar.

Q. But the}7 are not distilled oils, are they?

A. No, sir. They are separated from some of

these products, like from this creosote material.

Q. That is to say, they are separated by acids?

A. They are separated by acids and by alkalies,

depending entirely upon what it is—by regular

chemical operation.

Q. As a matter of fact, Professor, there are hun-

ereds and hundreds of products which are derived

from coal tar, are there not?

A. Yes, sir.

Q. The products of coal tar are almost innumerable,

are they not ?

A. Yes, sir.

Q. And a great many of those products are not

what would be ordinarily known as distilled oil?

A. No, sir; they would not. They have been ob-



tained, however, from a product that was once dis-

tilled. For instance, you take sulphenol, which I

sometimes take, and phenacetin— all of those are

compounds of coal tar.

Q. The coal tar is originally distilled, in order to

eet the substance which the phenacetin or these
to

various other products are produced from ?

A. Yes, sir.

Q. Phenacetin is in the form of a powder, is it

not?

A. Yes, sir. For instance, in order that we may

be thoroughly understood, I will say this: If one

takes coal tar, which is one of the by-products in the

manufacture of coal gas, and breaks it up roughly, he

will have the four main products that I have men-

tioned, or four divisions.

Q. That is to say, there are four main divisions?

A. Yes, sir. Then .you take each one of those

main divisions, and it can in turn be broken up, and

from it innumerable compounds produced. I sup-

pose the compounds of coal tar can be reckoned up

into the thousands at the present time. They are

simply the result of working further along one of

those four lines, along the line of the first, second,

third or fourth main product.

Q. That is, you take the various products derived

from the first, second, third and fourth fractional dis-

tillations, we will say.

A. Yes, sir.

Q. And you would, by working those products

further, for instance by acids, or by other treatment,

get all those innumerable substances as a result?

A. Yes, sir.

Q. Some of them would be derived from the

product of the first distillation?
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A. Yes, sir.

Q. And some would be derived from the product

of the second, and some from the third, and some

from the fourth distillation?

A. Yes, sir, making them into other compounds."

If the Court will read this testimony in the light

of the definitions supra it will become manifest that

the importer's merchandise is not entitled to be ad-

mitted free of duty, inasmuch as it is not a prepara-

tion of coal tar, and is not so designated in the pro-

test.

II.

The merchandise in controversy is known as a

distilled oil, as well as a product of coal tar;

and even if embraced within the terms of para-

graph 443, is nevertheless more properly provided

for under paragraph 60 of the tariff act of 1894.

If the foregoing interpretation of paragraph 443 is

not correct, let us concede, for the argument, that

Congress has provided in this paragraph for' the free

admission of products of coal tar, not specially pro-

vided for. What then? We contend it is specially

provided for in paragraph 60 of the same Act, which

reads:

" Products or preparations known as alkalies, alka-

" loids, distilled oils, essential oils, expressed oil, ren-

" dered oils, and all combinations of the foregoing,

" and all chemical compounds and salts, not specially

" provided for in this Act, twenty-five per centum ad

" valorem."
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While it is the recognized practice of an appellate

court ordinarily not to disturb findings of the lower

court drawn from conflicting evidence, it will do so not

only where the evidence is insufficient to sustain such find-

ings but also where the evidence is largely documentary.

The Supreme Court of the State of California has,

in a very recent decision, stated what the proper

practice is in this respect, saying in

Wiesler vs. Wiester, decided May 29, 18U7,

that where the evidence is largely documentary, being

contained in the depositions of witnesses, the oppor-

tunities of the appellate court to judge of its value

are as good as those of the court below, and the gen-

eral doctrine that the appellate court will not inter-

fere in a case of substantial conflict of evidence has

no application.

The testimony in the case at bar consists, under

sections 14 and 15 of the Act of June 10, 1890, of the

papers embraced in the return of the Board of U.. S.

General Appraisers to the Court below, as well as the

depositions of certain witnesses who testified before

that tribunal, and the further depositions of witnesses

called by the importer,(and in one ^instance by the

Collector,) which were taken before a General Apprais-

er as Referee, together with the exhibits offered in evi-

dence. There is absolutely no oral evidence taken

before the Court below, and it had no advantages or

facilities in arriving at its findings of fact and con-

clusions in this case that this Court does not equally

possess. Therefore, under the decision to which we



11

liave just adverted and by reason of the nature of the

evidence produced in this case, it is, we submit, within

the scope of the Appellate Court's investigation to

examine this evidence denovo, and ascertain for itself

whether or not the findings of fact of which appel-

lant complains is established and sustained by a fair

preponderance of testimony, as well as to determine

whether or not there is sufficient evidence to support it.

The Court below found as a fact that

" Said merchandise was not, nor is it, a product or

" preparation commonly, or commercially, or chemi-

" cally, or otherwise, known as a distilled oil
"

(Transcript p. 49.)

The terms "distilled oil" and " product of coal tar"

are not commercial terms, but are used to denote the

origin or process of manufacture of the article.

Vid. Return of Board of General Appraisers,

testimony of Isaac D. Fletcher, (Transcript,

p. 22), W. H. Rankin (Transcript, p. 24),

Alfred H. Smith (Transcript, p. 36), James

Hartford (Transcript, p. 42), Harry Comer

(Transcript, p. 39), Opinion of Board of Ap-

praisers (Transcript, p. 45); and the testi-

mony of Prof. Thomas Price (Transcript,

pp. 73,74), Harry East Miller (Transcript, p.

9(3), W. M. Searby (Transcript, pp. 107, 109,

110), taken in the appellee importer's behalf,

and Dr. C. A. Kern's testimony (Transcript,

pp. 137, 139), taken for the appellant Col-

lector.
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Admitting that the substance in controversy is a

product of coal tar, it is also a distilled oil. Every

witness states that it is produced by distillation; and,

with one or two exceptions, that it is known to be an

oil and so called.

The Appraiser of Merchandise in San Francisco,

James E. Tucker (Transcript, p. 13), says that the

samples of the merchandise in controversy "are a

''distillation product of the coal tar * # * and

" correctly returned as distilled oil."

The Chemist of the office of the New York Ap-

praiser of Merchandise, Haydn M. Baker, in a report

approved by Dr. Edward Sherer, the Chemist in

charge, and Walter H. Bunn, the Appraiser there,

says (Transcript, p. 14): ''The merchandise as a whole

" is an oily body and complicated mixture of chemi-

" cal compounds, and also a product of coal tar elim-

" inated by distillation."

W. H. H. Childs says the merchandise is an oil

(Transcript, p. 17) produced by distillation (Trans-

script, p. 20), corroborated in both respects more'

fully by Isaac D. Fletcher (Transcript, pp. 22, 24),

and further corroborated by \V. H. Rankin (Trans-

script, p. 23). Alfred H. Smith testifies (Transcript,

pp. 27, 31) that the substance is known as an oil

" produced by a process known as distillation" (Tran-

script, p. 32), Harry Comer says (Transcript, p. 37)

that he recognizes the merchandise as dead oil; and

James Hartford says, the product is one <>i" the dis-

tillates of coal tar (Transcript, p. 41). The Board of

U. S. General Appraisers thereupon found the sub-
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stance to be a distilled oil (Iran., p. 45), and dutiable

as such.

When the testimony introluced by the importer

and taken before the referee appointed by the lower

Court is considered, we are amused at the futile

efforts of the witnesses in some instances to avoid ad-

mitting that the article in controversy is known as

an oil produced from coal tar by the process of dis-

tillation. They are rapid and eager in their declara-

tions that it is a product of coal tar, but they avoid

the terms " distilled oil " and "oil," as if some con-

tagious disease were lurking there, and thereby fail to

realize that they repeatedly contradict themselves in

their efforts to escape the dreaded expressions. Prof.

Price says, upon his direct examination, that every

product, except coke, that comes over from the retort

in the application of heat to coal tar, including the

substance in question, is called by chemists, as well as

commercially, an oil (Transcript, pp. 09-71). "It is a

" product of the distillation of coal tar," he evasively

replies to the query, '' and among the known distilled

" oils is the oil in question, is it not?" (Transcript, p.

73.) He further testifies (Transcript, p. 74) that he

would know, as matter of fact, that the article is

not only an oil produced by distillation from coal tar,

but that it is also a product of coal tar. The Court's

attention is also directed to the excerpt from his tes-

timony hereinabove given. It now occurs to the

learned counsel for appellee that even the term " oil
"

must be suppressed. Accordingly he opens his re-

direct examination of this witness (Transcript, pp.
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84, 85) and is answered as follows, the witness

thereby contradicting his former testimony in this

particular.
(
Vid. supra).

" Mr. Lake.—Q. Professor Price, I want to ask you

this question, in order to get this matter entirely

straightened out. I want to be corrected if I am not

right. I understood you to say that you would not

call this substance an oil at all, that }
7ou would call

it a product of eoal tar. Is that correct?

Mr. Knight.— I object to the question upon the

ground, first, that it is ambiguous. The witness

should first state whether he is speaking chemically

or in the ordinary commercial sense, before he answers

the question.

Mr. Lake.—I am speaking chemically now. That

is what I intended by the question.

A. No, sir; I would not call that an oil.

Q. I also understood yon to say that this substance

was not known as a distilled oil, and that you would
not so designate it?

A. It is not known as a distilled oil, according to

my understanding of a distilled oil.

Q. You simply call it creosote?

A. I would ask for creosote if I wanted that article.

Q. You were also speaking about crude phenols,

and you stated that they were carbolic acid?,

A. Yes, sir.

(,)• Is it not true (I think you stated it before) that

that also is called an oil?

A. Yes, sir.

<^. And is obtained by distillation?

A. Yes, sir; it is obtained by distillation.

Q. Is naphthalene called an oil, and is it obtained

by distillation?
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A. It is obtained by distillation, and I believe it

is sometimes also called an oil.

Q. Is not naphtha called one of the lighter oils?

A. Yes, sir; it is called one of the lighter oils.

Q. And is not benzole called one of the lighter

oils?

A. Yes, sir."

But the witness in replying to the next question:

"Is there a single substance that is not known

by chemists as an oil, which is produced from coal

tar by distillation, from the time they begin to apply

heat to the coal tar, except coke?"

—

again does not strictly adhere to his former tes-

timony in saying:

" In the subdivisions which I have given, they

are all called oils
"

&s counsel did not use the term "produce/' as con-

tradistinguished from "educed," and the witness had

formerly informed us that there were innumerable

preparations and compounds of coal tar that were

not distilled oils but were separated by acids and

alkalies into powders and similar substances.

Mr. Harry East Miller says on his direct examina-

tion (Transcript, p. 91) that the article in controversy is

not known as ad isti lied oil .'commercially or chemically,

though it is known as an oil produced by distillation

(Transcript, p. 92). All products of coal tar by process

of distillation are known as oils, except the residuum

pitch (Transcript, p. 93). "The whole product I would

" call an oil." Upon his cross-examination the wit-

ness' admissions come most reluctantly (Transcript,

pp. 94-95):
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''Mr. Knight.—Q. As n matter of fact, it is a dis-

" tilled oil?"

A. In what way, Mr. Knight?

Q. Practical I}7

; that is, looking at the process

through which it has been put. It is an oil produced

from coal tar by distillation?

A. It is no more distilled oil than any other frac-

tion that comes over. Of course, the term "distilled

oil" can be applied in that way. It is called an oil,

and it is made by the process of distillation.

Q. Mr. Miller, as a matter of fact, is not the sub-

stance in the bottle, "Petitioner's Exhibit C," or in

any other of these bottles here, produced from coal

tar by subjecting the coal tar to a certain degree of

heat, the substance passing over being condensed?

A. That is true, yes.

Q. And this substance is the substance that has

passed over between certain degrees of temperature?

A. Yes, sir.

Q. That is known as the process of distillation, is

it not?

A. Yes, sir.

Q. So that, as a matter of fact, this is an oil pro-

duced from coal tar by distillation?

A. I am afraid that would require a definition of

the word "oil," which is a most marvelous thing.

Q. Is that not commonly known as an oil?

A. It is commonly known as an oil, yes.

Mr. Lake.—Q. Is it commonly known as an oil, or

what?

Mr. Knight.—You can examine the witness again,

Mr. Lake; he is now under cross-examination.

Q. As a matter of fact, Mr. Miller, that is actually

known as an oil, whether you call it a dead oil or a

heavy oil?
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A. That term has been applied to it.

Q. And it is commonly and usually known to

chemists as an oil of some kind, is it not?

A. Yes, sir, dead oil.

Q. And therefore one of the kinds of oil. Now,

it is produced by distillation from coal tar?

A. Yes, sir.

Q. And still do I understand you to say that that

would not be known, or is not, as a matter of fact,

rather, a distilled oil, striking out the word "known"?

A. Scientifically speaking, or how?

Q I am speaking with reference to the process

through which it has been put, with reference to its

method of preparation.

A. Well it might possibly be called that, but it is

not known as that.

Q. I am not now asking for what it might be

called. I want to know, as a matter of fact, regard-

less of what nomenclature might be applied

—

regardless of what chemists might call it, or men

buying and selling that oil. I say, is it not, as

a matter of fact, a distilled oil?

A. No, sir; I would not say it is a distilled oil.

Q. Although it is produced by distillation from

coal tar. I want to know what it is, as a matter of

fact. I do not care what term is applied.

A. It might be considered as a distilled oil.

Q. Do I understand you to say that you would

know it rather as a product or preparation of coal tar

than as a distilled oil?

A. That is the way I designate it, yes

Q. Do you mean to say that that is the commer-

cial designation of it?

A. The commercial designation of it is dead oil, or

creosote."
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Mr. Miller ends his cross-examination (Transcript,

pp. 100, 101) by contradicting Professor Price on the

commercial use of the. expression "product of coal

tar," but admits he does not know the commercial

term.

W. M. Searby says he is not acquainted with the

term " distilled oil " (Transcript, p. 107). He would

call the substance in controversy " a portion of coal

tar" (Transcript, p. 108). On cross-examination he

nays he does not know how the term li
distilled oil

"

is applied (Transcript, p. 110) and is not acquainted

with the use of terms applied to the article in the

importing trade. Mr. Searby, however, distinguishes

himself by taking issue with every other witness,

contending that the substance is not an oil (Tran-

script, pp. 111-1 13-115). He- cannot give a definition

of oil, however (Transcript, p. 112), admits (Tran-

p. 114)
<;
that the way in which we use '"'the term

is very arbitrary." John D. Isaacs was recalled to

the witness chair, and avers on his direct examina-

tion that the article is called an oil (Transcript, p.

128). Dr. C. A. Kern, the Government chemist, was

the only witness called in the Collector's behalf be-

fore the Special Referee, and he says (Transcript, p.

134) that the creosote is known as a distilled oil which

is not a commercial term (Transcript, pp. 137, 139).

The article in controversy, therefore, appears to be

described and included in both the paragraphs of the

.\<t hcreinefore quoted. Which governs? It is

respectfully submitted that the latter (GO) should

here prevail, because,
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1

) It is more specific than paragraph 443.

The Board of U. S. General Appraisers said (Tran-

seri pt, p. 45)

:

" The provision for distilled oils in paragraph 00

is more specific than the general provision for prep-

arations and products of coal tar in paragraph 443 of

the Act."

The Court will observe in reading the testimony,

that many, in fact countless thousands of products of

coal tar are not distilled oils. Many, for instance,

are powders.

Vid. Price's testimony (Transcript, pp 81,82),

Miler's testimony (Transcript, pp. 98, 99), and

Searby's testimony (Transcript, p. 114). For

instance, we have coal tar fluid (SS. 16,818, G.

A. 3,337), coal tar dyes (S. 17,767), ammoni-

acal gas liquor (SS. 17,441. G. A. 3,615),

"creolin-Pearson" (SS. 17,391, G. A. 3,582),

acetanilid (U. S. vs. Chemical Co., 79 Fed.

Rep. 315), phenacetin, etc., etc.

The term " distilled oil " is more specific than the term

"preparation of coal tar."

See particularly SS. 10,958, also 17,400, G. A:

3,591, which precede the decision by the Board of

Appraisers in the present case; and

Matheson vs. U. S., 11 Fed. Rep., 394,

where the Circuit Court of Appeals for the Second

Circuit held that sulphotoluic acid, which is both an

acid and a preparation of coal tar, but not a color or
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dye, should be properly classed, under the Act of

October 1, 1890, in the phrase (paragraph 473), "Acids

used for medicinal, chemical, or manufacturing pur-

poses, not specially provided for in this Act," and

not in the paragraph (19) providing "All preparations

of coal tar not colors or dyes, not specially provided

for in this Act." * * *

Judge Wallace, in rendering the opinion, said that

the phrases " not specially provided for in this Act,"

found in each of the foregoing paragraphs neutral-

ized each other, and that this case fell " within the

" rule that, where an article is designated by a specific

" name in one provision of a tariff act, that provision,

,; instead of another employing general terms, though

" sufficiently broad to comprehend it, will fix its

" character for the purposes of duty."

The difference in phraseology between the Tariff

Act of March 3, 1883, and the later tariff acts we sub-

mit deprives the case of

Reiche vs. Smylhe, 13 Wall., 162,

cited by one of the learned counsel for appellee in the

Court below, of any weight here.

The Act of 1883(22 Stats, at L. at p. 493) specified

dead oil as a product of coal tar dutiable at 20 per

cent, ad valorem. The Act under consideration pro-

vides (under our concession supra) that products of

coal tar, not specially provided for, are free. The mer-

chandise in question, however, is specially provided

for as "distilled oil," which, as we have seen, is a more
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specific term than "product of coal tar," and this Court

said in the case of

Grace vs. Collector, 79 Fed. Rep., at p. 319.

"It is also true that, where the words of the Statute

" to be construed differ from the words of a former

" Act on the same subject, it is an intimation, at least,

" that they are to have a different construction."

It is true that District, Judge Townsend in the case of

Warren Chemical Mfg. Co. vs. U. S., 78 Fed., Rep.,

810,

decided that the article here involved should be ad-

mitted free of duty under paragraph 443 of the Wilson

Act; but the learned Judge apparently was not

thoroughly advised concerning this substance, and.

could not have had before him such testimony as has

been introduced in the case at bar, for he says (p. 811):

" It has not been shown, however, that this article is

" an oil in fact, or that it is chemically, or commer-

" cially, or commonly known, as 'distilled oil.'
'

It has been proven in the case at bar that the article

is chemically, at least, known as, and is in fact, a dis-

tilled oil, and is admittedly called in commerce an oil,

" creosote oil."

The learned Judge of the Court below fell into the

error of assuming that the testimony in that case was

the same as that in the case at bar, and quoted the

Court's decision there to sustain a like finding of fact

here (Transcript, pp. 55, 56)— a practice which this

Court has discountenanced in one of the cases de-

cided by it last term,

Chew Hing Lung vs. Wise {Tapioca Starch Case).



22

(2) The higher of two different rates of duty, both ap-

plicable to an imported article, should prevail.

The latter part of section 4 of the Wilson Act, fol-

lowing^ totidem verbis the corresponding part of sec-

tion 5 of the McKinley Act, provides:

"If two or more rates of duty shall be applicable to

" any imported article it shall pay duty at the high-

" est of such rates."

Paragraph 60 provides a higher rate of duty upon

the article in question than paragraph 443. There-

fore it should govern; for there is no reason why the

government should be given the benefit of the doubt

when different amounts of duty are applicable, and

denied that benefit because one paragraph puts the

article upon the free list. All of the articles named in

the Act are referred to in the preamble of that Act.

Non-dutiable as well as dutiable articles are techni-

cally ''articles imported from foreign countries * * *

and mentioned in the schedules herein contained," and

subject to the " rates of duty" prescribed; and it is

submitted the rule of classification just quoted, is

here applicable regardless of the comparative rates of

duty imposed in different paragraphs relating to the

same article. The former rule giving the importer

the benefit of any such doubt has thus been changed
by express enactment

It is, therefore, respectfully submitted that the

decision of the Circuit Court should be reversed.

SAMUEL KNIGHT,
Assistant U. S. Attorney, for Appellant.
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The statement of the case contained in appellant's

brief is not controverted by appellee.

The paragraphs of the Tariff Act of 1894 (28 F. S. Stats,

at Large, p. 511), concerning which the assessment of

duty upon the merchandise in question has aroused the

present controversy, provide as follows:

"(>0. Products or preparations known as alkalies,

alkaloids, distilled oils, essential oils, expressed oils,

rendered oils, and all combinations of the foregoing,



and all chemical corn-pounds and salts, not specially

provided for in this Act, twenty-five per centum ad

valorem."

Paragraph 443 of Section 2 of the same Act exempting

from duty certain imported articles, provides as follows:

"443. Coal tar, crude, and all preparations except

medicinal coal-tar preparations and products of coal

tar, not colors or dyes, not specially provided for in

this Act."

It is under the latter paragraph that, appellee claims

its exemption from the payment of duty on the importa-

tion in question which is admittedly known as "dead oil"

or "creosote oil."

The questions involved can be most clearly presented

to the Court by calling its attention at the outset to the

findings and conclusions of the Board of General Ap-

praisers as contained in the written opinion filed by such

board.

The opinion of the board was delivered by General Ap-

praiser Tichenor, and is as follows (Tr., p. 44):

"The merchandise here in question was imported
in casks, and is described in the invoices as 'liquid

creosote.' It was assessed for duty at 25 per cent ad

valorem under the provisions in paragraph (>0, Aci

of August 28, L894, for 'distilled oils,' and is claimed

by the contestants to be exempt from duty under
paragraph 443 of said Act.

"We find as facts from the testimony of Dr. Haydn
M. Baker, chemist in the laboratory attached to the

Appraiser's office ;it New York, to whom samples oJ

the merchandise were submitted for chemical deter-

mination, and from knowledge acquired in the consid-



oration of other cases relative to merchandise of the

same general character

"(1) That the merchandise in question is a liquid

substance of a dark brown color and tarry odor, of

the specific gravity of 1.05392 and 1.05028, and is

known generally in commerce as dead oil and creo-

sote oil.

"(2) That it is derived from coal tar by distillation,

and is a distilled oil. Its chief constituents are naph-

taline and its derivatives along with the basic oils

parvoline, coridine, collidine and leucoline and bitu-

mens dissolved therein, together with five per cent

of crude phenol of the carbolic and cresylic acid

types.

"It is understood that the protestant contends

that the merchandise is not dutiable as assessed,

upon the ground that it is not commercially known

as distilled oil. It is not necessary that it should be

so knoAvn to bring it under that provision. The vari-

ous oils known to commerce are distinguished in

trade by arbitrary names, such, for example, as olive

oil, croton oil, lemon oil, cod liver oil, castor oil, ani-

line oil, etc., and are not known in commercial sense

as 'distilled oils,' 'essential oils,' 'expressed oils,' or

'rendered oils.' These terms are technical, and are

used to distinguish the different oils according to the

method of their production. It is not disputed that

the article in question here is obtained by distilla-

tion, and hence, in the sense of the tariff, is known as

distilled oil.

"The provision for distilled oils in paragraph 60 is

more specific than the general provision for prepara-

tions and products of coal tar in paragraph 413 of

the Act.

"This view is in harmony with the doctrine of the

recent decision of the United States Circuit Court of

Appeals for the Second Circuit in the case of ^lathe-

son & Co. vs. The United States (71 Fed. Rep., 391),

to the effect that the provision for 'acids' in para-

graph 473, Act of Oct. 1, 1890, is more specific than



the general provision- for all preparations of coal tar

not colors or rives in paragraph 19 of the Act."

It will be observed that the Board of General Apprais-

ers found that the merchandise, which forms the subject

of this controversy, is a product of coal tar, and also that

it is a distilled oil; that, taken as a whole, the substance

lias a specific gravity greater than that of water, and the

conclusion of the board that the same is subject to duty

.seems to rest upon the proposition that the provision in

paragraph 60 of the Tariff Act making products and prep-

arations known as distilled oils subject to duty is more

specific than the general provision found in paragraph

443 of the Act, by which products of coal tar are placed

upon the free list.

The opinion of the Circuit Court is to be found at page

53 of the transcript. Its findings of fact and conclusions

of law are to be found at page 4(5 of the transcript.

From the evidence taken before the Board of General

Appraisers, and from the evidence adduced at the trial,

the Circuit Court found:

"VI.

"That the merchandise comprising the importation
involved in this application and petition for review-

was, on and before the said 19th day of March, 1895,
and now is, known in trade and commerce as 'creo-

sote oil' or 'dead oil,' and was and is a product of

<<';il tar, obtained therefrom by fractional distilla-

tion.

"VII.

"That said merchandise w;is nut. nor is it, a pro-

dint or preparation commonly <>r commercially or



chemically, op otherwise, known as a distilled oil, but
was and is a product of coal tar, not a color or dye,
and not otherwise specially provided for in said Act."

Two points are made by the appellant, under either or

both of which he asks to have the decision of the Circuit

Court reversed.

These points will be taken up in their order.

The first point raised by appellant is as follows:

"Products of coal tar are not free of duty under
paragraph 443 of the Tariff Act of August 27, 1894."

In support of this point appellee asks to have para-

graph 443 of the Act above quoted construed as if it read

that crude coal tar and all preparations of coal tar not

specially provided for in the Act were to be admitted free

of duty; that medicinal coal tar preparations and products

of coat tar, and colors and dyes were not to be admitted

free of duty, but must be included within some of the

schedules of duty which precede the list of articles which

are admitted free.

Such a construction of the paragraph seems somewhat
strained, to say the least. However, assuming for the

sake of the argument that it is doubtful what is meant by

the language used, whether products of coal tar are to be

admitted free or are to pay duty (and this is the most that

can be urged in favor of appellant's construction), the

Court is bound to resolve the doubt in favor of the im-

porter.

"Duties are never imposed on the citizen upon
vague or doubtful interpretations."



Powers v. Barney; 5 Blatch., 202.

U. S. v. Isham, 17 Wall., 490-504.

Adams v. Bancrofts) 3 Sumner, 384.

Hantranft v. Wiegmann, 121 U. 8., 609.

I.

The second point raised by appellant is as follows:

"The merchandise in controversy is known <is a dis-

tilled oil, as well as a product of coal tar; and even if

embraced within the terms of paragraph 443 is, nev-

ertheless, more properly provided for under para-

graph GO of the Tariff Act referred to."

Turning to the evidence contained in the transcript,

there is not a witness who testified that the substance

known to commerce as "dead oil" or "creosote oil" ever

was or is known commonly or commercially or chemically,

or otherwise, as a distilled oil.

If the language of the Act is read in connection with

the evidence, it will be seen that the words "known as"

employed in the Act and applied to distilled and other

oils was used designedly by the law-makers.

There is no substantial conflict in the evidence as to

the real nature—the real constituents of "dead" or "creo-

sote" oil. It is described by Professor Price, a witness for

the importer, as a very complicated compound. He says

(Tr., p. 71): "The composition of creosote is very com-

plicated. It contains naphtaline, carbolic and cresylic

acids, quinoline and various other complicated com-

pounds." And Dr. Baker, the Government chemist at the

port of New York, and upon whose analysis the decision

of I he Board of Appraisers mainly rests, describes it (Tr.,

i>. 1 n ;is a substance "having a specific gravity of 1.05392,



and contains approximately 5 per cent of carbolic and

cresylic acids, the remaining 95 per cent being made up of

the usual constituents of the ordinary dead oils of com-

merce, consisting almost wholly of naphtaline and its

derivatives, with the basic oils parvoline, collidine, corri-

dine, leucoline and bitumens dissolved therein.'' And he

says further-: "The merchandise as a whole is an oily

body and complicated mixture of complex chemical com-

pounds, and also a product of coal tar eliminated by dis-

tillation."

Dr. Kern, for the Government, is the only witness who

testifies that this merchandise may be classed as a dis-

tilled oil, but he also admitted that it is in fact a product

of coal tar and may be so properly described. Attention

is called to a few questions asked this witness upon that

point, and his answers thereto (Tr., p. 13C>):

Q. Then you say, doctor, that this substance is,

in fact, a product of coal tar?

A. Yes, sir; it is a product of coal tar.

ii. And it would not be improper to describe it

as such, speaking of it generally—to say that this

substance in controversy is a product of coal tar?

A. This is a product of coal tar, yes.

Q. Why do you say it is a distilled oil?

A. On account of its being obtained by distilla-

tion * * *

Q. You say it is known as a distilled oil because
it is obtained by distillation. Is that the only reason

you can give?

A. Yes, sir.

Q. That is the only reason you have?

A. It is known in the market as that.

Q. It is known in the market as a distilled oil?

A. As a creosote oil.



Q. As a distilled oil?

A. It is obtained by distillation.

Q. It is known in the market as creosote oil or

dead oil, is it not?

A. Yes, sir.

Q. Is ;7 knovM in the market as a diMillM oil'?

A. Well, no; I guess not.

The results obtained by distilling coal tar can be more

readily understood by referring to the testimony of Pro-

fessor Price (Tr., p. 69), which is substantiated by all the

other witnesses in the proceeding, and is as follows:

(>. Is this substance which you have analyzed,

and which is contained in the bottle marked "Peti-

tioner's Exhibit C," known as a distilled oil in chem-
istry to the trade?

A. No, sir.

(,). What is that substance, Professor?

A. That is one of the products of coal tar, pro-

duced by the process of distillation—fractional dis-

tillation.

Q. Could yon name some of the products of coal

tar?

A. Coal tar is one of the products of the distilla-

tion of coal in the manufacture of common lighting

gas. Tin- first product of distillation is a tarry ma-
terial Containing mote or less water. Tin 1 watery so-

lution contains the ammonia. This is allowed to

settle, and the tarry material is subjected to the pro-

cess of fractional distillation. The first products of

distillation which come over are light oils, benzole

and naphtha. The second product, on pushing the

distillation still farther and increasing the tempera-
ture, would be carbolic acid, and naphthalene to a

certain extent. The third product in the process of

distillation, after further increasing the tempera-
ture, would be what is called creosote, which is a

complex compound. There then would remain a

semi-liquid mass in the retort. If the distillation is
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pushed still further, there is produced what is called
anthracene. There then remains in the retort pitch.
Occasionally that pitch is subjected to a further dis-
tillation and a coke remains. These, roughly speak-
ing, are the four or five products of coal tar when
subjected to the process of fractional distillation, or
destructive distillation, as it is sometimes called.

Q. You used the expression "light oils," Profes-
sor, when you started off with benzoje and naphtha.

A. Yes, sir.

Q. Is it not true that when yon apply heat to coal
tar thai there is not a single product that comes over
from the retort except coke, that chemists do not call,
by way of description, oil?

A. Yes, sir; they are all called oils.

Q. They call them all oils?
A. Yes, sir; they call them all oils.

Q. What kind of a substance is naphthalene?
A. Naphthalene is a white, solid substance.
Q. When it cools it becomes white?
A. It separates out from the oil upon cooling.
Mr. Knight.—Q. When you speak of its being a

"solid substance," I suppose you mean solid at ordi-
nary temperature?

A. Solid at ordinary temperatures, yes, and when
free from any of these other mixtures, like carbolic
acid.

Mr. Lnke.—Q. Benzole will hold naphthalene?
A. Benzole will hold naphthalene in solution.
Q. Carbolic acid is an acid, is it not?
A. Yes, sir.

Q. That, also, is called an oil, is it not?
A. Yes, sir; it is called carbolic oil.

Q. You also call benzole an oil, do you not?
A. Yes, sir; a light oil.

Q. And naphtha you also call an oil?
A. Yes, sir.

Q. And when crude anthracene crystals come
over, on the application of heat up to '270 deo-rees
Fahrenheit, you call that an oil also?
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A. Yes, sir.
I?

Q. You also call sulphuric acid an oil'

A. Yes, sir. It "is sometimes called oil of vitriol?

Q. Are' you speaking of the term as used chemi-

cally or commercially?

V I am speaking commercially. Coal tar com-

pounds are all calledoils. When deseribingtheir man-

ufacture we simply state that when it is heated up to

a certain temperature certain light oils will come

over from the retort; and as the temperature is in-

creased the next light oil will pass over. And so on

in the process, by increasing the temperature, until

the heavier or "dead" oil passes over, which is the

creosote of commerce.

Q. With which you are familiar?

A. Yes, sir.

(j. Is the creosote of commerce known as a dis-

tilled oil, or as a product of coal tar?

A. Well, it is called creosote oil, and it is a pro-

duct of the destructive distillation of coal tar.

Q. But is it known in commerce as a distilled oil?

A. No, sir; it is not.

Q. I low would you, as a chemist, describe it?

A. I would describe creosote as one of the pro-

ducts of the destructive distillation of coal tar, and

that it is itself a very complicated compound, from

winch von can separate innumerable substances by

further treatment with alkalies and acids, and sub-

jecting it to fractional distillation. It essentially

'consists, of coarse, of the hydrocarbon oils and car-

bolic acid.

(,). And anthracene?

A. And anthracene also; yes, sir.

Q. When yon say the hydrocarbon oils, yon in-

clude anthracene and carholic acid?

\. Yes, sir. The composition of creosote is very

complicated. It contains naphthalene, carbolic and

cresylic acid, crinoline and various other complicated

compounds.
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Q. This creosote, of which you are now speaking,

is the same substance that is contained in this bottle,

"Petitioner's Exhibit C?"

A. Yes, sir.

Thus it will be seen that the primary distillates of coal

tar, including the merchandise in question, are termed

oils, the residuum being pitch or coke.

Attention is also directed to the testimony of the wit-

nesses Price (Tr., p. (58), Miller (Tr., p. 99), and Kern (Tr.,

p. 137 et seq), which shows that there are substances

known and styled "distilled oils," and that the term is ap-

plied to essential oils obtained by distillation.

If the decision of the Circuit Court is to be reversed,

the Appellate Court must hold that coal tar in bulk is to

be admitted free of duty, but all its distillates are sub-

ject to duty under paragraph GO of the Act, as distilled

oils. But even though it should be conceded that the

article is a distilled oil, and may be properly so described,

under a proper construction of paragraphs 60 and 443 of

the Tariff Act of 1894, the merchandise is not subject to

duty. In other words, it is appellee's contention that

paragraph 00 in its general description of articles sub-

ject to duty is not more specific than paragraph 443 in

its description of articles placed upon the free list. The

case of Matheson vs. U. S., 71 Fed. Rep., 394, and cited in

the opinion of the Board of General Appraisers, when

properly understood, is not opposed to this view. That

case does indeed hold that the phrase "acids used for

medicinal, chemical or manufacturing purposes" found

in Section 473 of the Tariff Act of 1890, when construed
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with other sections of that Act, is to be regarded as a
more particular expression of the legislative intention
that such acids shall go free,*than that they were to be
subjected to duty under Section 19 of the same Act,
which provided that all preparations of coal tar should
be subject to duty. The Court in that case say:

"-Many acids are specifically subjected to duties by
the Act" (naming them). "It is reasonable to suppose
that Congress, having already subjected these acids
to duty, had them under contemplation when it pro-
posed to provide for the free entry of acids, and in-
tending to purge the several provisions from re-
pugnancy, used the words in question. We think the
provision should be construed as intending to exempt
from duty all acids used for medicinal, chemical or
manufacturing purposes, except the ones that had
already been specifically mentioned, and as to these,
although they may be used for any of the specified
purposes, they are otherwise provided for."

This of course is only the application of one of the
fundamental rules for the interpretation of statutes, that
particular and specific provisions will, in case of conflict,

prevail over general words or general provisions of the
same statute. And in accordance with this rule it is uni-
formly held by the courts that when a duty is imposed
"l>«>n an article by a specific name, such designation will

determine its classification, although there may be in the
same Ad of Congress other words of the same general
description which would include the article in question.
Bu1 that rule has no application whatever to paragraphs
60and W3 of the Tariff Ad of 1894 Section 60 provides
'" general terms that distilled oils, along with certain
other named articles not otherwise specifically provided
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for, shall be subject to a duty of 25 per cent ad valorem,

while paragraph 443 provides that products of coal tar

Hot specially provided for in the Act, shall be free from

duty. The Court will observe that the words "distilled

oils" in paragraph 60 is a more descriptive phrase em-

bracing within its description all oils produced by

the process of distillation. It does not name any

particular oil, but refers to many oils by a general

description suggested by their mode of manufacture. The

distinction between words of general description which

might embrace a specific, article and the specific mention

of a particular thing is clearly pointed out in Solomon vs.

Arthur, 102 U. S., 212, in which case the Court say:

"The fact that certain goods belong to the class of

mixed goods or of goods made of mixed material does

not stamp them with the name of mixed goods, for

the same description is applicable to many other

kinds of goods, all having different names. It is not

their name: it is merely their description."

Now, assuming for the moment that dead oil is a dis-

tilled oil, it is not specifically named anywhere in the

Tariff Act of 1894, and the only ground upon which it is

claimed that it is subject to duty is that it falls within

the descriptive phrase found in Section 60, and which

phrase is equally applicable to many other kinds of oil.

But it is an undisputed fact in this case that dead oil

is also a product of coal tar, and that it may just as prop-

erly be so described as to call it a distilled oil. The de-

scriptive phrase "products of coal tar," referring as it

does to many articles, is no more general than the other

phrase "distilled oils." There are no other provisions in
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the statute to which the Court can look for light in de-

termining whether it was the inteution of Congress that

it should be classified under one section rather than the

other. And this being so, under the rule laid down in

Matheson vs. U. S., 71 Fed. Rep., 394, referred to in tin-

opinion of the Board of Appraisers, the doubt must be

resolved in favor of the importer. The Court in that case

found, from a consideration of the whole statute, that

the section admitting acids used for medicinal, chemical

or manufacturing purposes free of duty, was more speci-

fic than the general provision found in another section

subjecting preparations of coal tar to duty, but the Court,

added that if it was not correct in holding that one pro-

vision was more specific than the other "the question is

one of doubt, and in cases of doubt in the construction of

Customs Acts the Courts resolve the doubt in favor of the

importer." And so upon either view the importer in that

case was entitled to the judgment given by the Court.

But, even if the Court, after a consideration of all the

evidence, in this case should find that this complex com-

pound known as dead oil—a substance which is so unlike

oil according to the public conception of oil that it will

n«»1 float in water—even should the Court find that in

point of fa«t this crude substance is a distilled oil, this

finding of fact would be immaterial unless the Court

could go further and say, as matter of law, thai this sub-

stance is a distilled oil within the meaning of Section ('»(>

of the Tariff Act. The Peal question to be determined

;ilt< i- all is this: Did Congress intend by the use of the

descriptive phrase distilled oils to include the substance

i nown in commerce as "dead oil?"
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The Tariff Act of 1883 (U. S. Statutes, 1881-83, vol. 22,

p. 493 and 404) contains this provision:

"Coal tar crude, 10 per cent ad valorem; coal tar,

products of, such as naphtha, benzine, benzole, dead

oil and pitch, 20 per cent ad valorem.

"All preparations known as essential oils, distilled

oils, rendered oils, etc., 25 per cent ad valorem."

See, also, the same distinctions made in the Tariff Act

of 1897, IT. S. Stats., 1897, pp. 151, 197, paragraphs 3 and

524.

Thus, Congress has recognized the distinction between

oils commonly known as distilled oils and dead oil, and

has shown that in its definition <>f the general descriptive'

phrase, "prod nets of coal tar," it included the specific

substance known as dead oil. In other words, Con-

gress has declared that within the meaning of those

Acts dead oil was to be deemed a product of coal

tar, was to be subject to duty or not subject to

duty as a product of coal tar and not as a dis-

tilled oil. So that even if it should be conceded that

in a general sense the descriptive phrase distilled oil is

broad enough to include the specific article known as

dead oil, still it is apparent from the provisions just cited

that Congress intended to use the phrase distilled oil in

a more restricted sense and so as to exclude dead oil.

There can be no doubt whatever that this is the true con-

struction of that portion of the Tariff Act of 1883 just

cited. Coming down to the later Act of 1890, Congress

speaks generally of preparations of coal tar, but leaves

out the clause found in the Act of 1883, which specifically
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enumerates dead oil as one of its products. And so, also,

it speaks generally of distilled oils. In this respect the

phraseology of the Act of 1890 is adopted in the Tariff

Act of 1891, the Act under consideration here. This Act,

in paragraph GO, speaks generally of distilled oils and

makes them subject to duty, and in paragraph 413 speaks

generally of preparations and products of coal tar, and

with certain exceptions not necessary to notice, provides

that such products shall be admitted free of duty.

The tariff legislation commencing with the year 1883

is thus briefly reviewed in order to introduce a proposi-

tion of law—as a controlling rule for the interpretation

of the particular statute under consideration,—that Con-

gress, having in the Act of 1883 defined the phrase "pro-

ducts of coal tar" as intended to embrace the specific arti-

cle known as dead oil, and having in the same Act used

the phrase "distilled oils" as not intended to apply to

•lead oil, these phrases are to be given the same meaning

in the Act under consideration. In other words, the

phrase "distilled oil" is to be given the same restricted

meaning which it had in the Act of 1883, and the phrase

"products of coal tar" is to be given precisely the same

meaning which it bore in the Act of 1883. The provision

above quoted from the Act of 1883 amounts to a legisla-

tive interpretation of these two phrases, and under the

well-settled and universal rule of const ruction the same

meaning is to be given to the same phrases appearing in

a later statute.

The same reason applies here which supports the other

familiar rule that where an Act, or part thereof, which
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has received a judicial interpretation, is re-enacted in the

same terms, that construction or meaning must be con-

sidered to have the sanction of the Legislature unless the

contrary appears.

23 Am. & Eng. Ency. of Law, p. 370.

Hence we have the general rule that when the Legis-

lature of one State copies a statute of another State

which in that State has received a judicial construction,

the same construction is to be given to it in the State in

which it is adopted. There is, however, still another rea-

son for the rule invoked, and that is that the Tariff Act

of 1893, in which the phrase "products of coal tar" is

defined so as to include dead oil , as in pari materia with

the Act now under consideration; and it is a familiar rule

for the interpretation of statutes that all Acts in pari

materia are to be construed in arriving at the meaning

of a later statute in the series. The rule is thus stated (23

Am. vV: Eng. Ency. of Law, p. 315):

-Expired and repealed Acts in pari materia with

the statute to be construed may also be considered in

the interpretation thereof * * * In construing a

given Act the meaning of words and terms as used

therein may be gathered from the consideration of

other Acts in pari materia in which such words or

terms were also used."

The proposition, broadly stated, is: That where two

Acts of Congress are in pari materia, it will be presumed,

in the absence of anything to show a contrary intent,

that if the same word or phrase be used in both and a

special meaning be given to such word or phrase in the
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first Act, it was intended that it should receive the same

interpretation in the later Act. The revenue laws of the

United States, though made up of independent enact-

ments, are to be regarded as one system. They are

deemed to be in pari materia within the principle of the

rule just announced. Thus in U. S. vs. Collier, 3 Blatch-

ford, 325, it is said:

"Generally a statutory enactment controls all

prior usages and laws, and establishes the rule which
governs the subject-matter, and its language is to be
understood according to its natural and ordinary im-

port * * * * (1 Kent's Commentaries, 7th ed.,

4C>2). The intention which forms the governing prin-

ciple of the law is to be extracted from the entire en-

actment (Strode v. Stafford, 1 Brock., 1(>2), and to

ascertain the legislative intent Courts not only
search all the provisions of the particular statute,

but may look out of that to others in pari materia, or

of a similar purport, especially in respect to the reve-

nue laws, which, although made up of independent
enactments, are regarded as one system (Wood v. T\

S., 16 Peters, 342) in which the construction of any
separate act may be aided by the examination of

other parts and provisions which compose the sys-

tem."

Now, then, for the application of these general rules to

the case at bar. The Act of 1883 is a statute which

is /'// pari materia with the one to be construed, and con-

tains a legislative definition of the phrase "products ol

coal tar." The Language of thai Act is "coal tar, products

of, such as dead oil," and other enumerated articles. In

other words, that provision is to be construed just as if it

said: "In using the phrase products of coal tar in this

Act, it is t he intention of ( 'on gross to include within t hat
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general definition .lead oil." Having given the phrase

this definition, it is not necessary that such definition

should be re-enacted in every subsequent statute. The

definition may be omitted without changing the legisla-

tive meaning of the phrase. In other words, the phrase or

word having been once defined, such word or phrase is to

have the same meaning in every subsequent Act, unless

there is other language in the subsequent Act which

evinces an intention on the part of the Legislature to

change the prior legislative interpretation of the word or

phrase.

If these propositions are correct, it necessarily follows

that the decision of the Circuit Court in this case must be

affirmed. The Court is relieved from the necessity of de-

termining the abstract proposition whether dead oil may

be chemically or otherwise considered as a distilled oil,

because, whether it is or not, Congress has said that dead

oil shall be classed as a product of coal tar rather than as

a distilled oil. Congress has said, without any reference

to the scientific or chemical question involved, that for all

practical purposes connected with the administration of

the revenue laws of the government, dead oil shall be

treated and classified as a product of coal tar.

There -an be no doubt whatever as to the correctness

of appellee's position upon this point, which is strength-

ened by the citation of an authority which seems to be

conclusive. By the 23d Section of the Act of March 2.

1861, it was provided that "animals living of all kinds;

birds, singing and other, and land ami water fowls,

should be admitted free of duty.'"
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It will be observed that hi the clause just quoted Con-

gress speaks of animals, aud it also speaks of birds. Now,

in a later Act, passed May 16, 1866, it was provided

"That on and after the passage of this Act there shall be

levied, collected and paid on all horses, mules, cattle,

sheep, hogs and other live animals imported from foreign

countries a duty of 20 per cent, ad valorem.'' In the later

enactment it will be noticed the word "birds'' is wholly

omitted, and the general provision is that all live animals

shall be subject to duty. In this state of the law the ques-

tion arose as to whether canary birds were subject to duty

under the latter Act. The case came before Judge Wood-

ruff of the United States Circuit Court in New York, and

was thoroughly considered by him, and decided adversely

to the contention of the importer and adversely to the

rule which is invoked in the case at bar. This case will

be found reported in 7 Blatchford, 235. The opinion is

instructive, as in it the learned Judge states with great

force every consideration which can be Urged against ap-

pellee's position here; and while in that case he conceded

the correctness of the general rule that where the words

of one Act in pari materia are given a restricted meaning,

that the same meaning must ordinarily be given to the

same words in a subsequent statute forming part of the

same system, still he denied its application to the partic-

ular <ase before him. After quoting the particular pro-

visions of Hie Act of 1861 and 1866, already referred to,

he proceeds to stale the contention of the importer, as

follows:

"it is therefore urged that inasmuch as Congress
in this Act of L861 named animals living of all kinds
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and in the same section also mentioned singing birds,

it must be concluded that it was the intention to

recognize a restricted meaning of the word 'animals,'

not including birds, and to introduce and sanction

such restricted meaning as a definition of the terms

'living animals' and 'live animals' when used in the

laws regulating duties on imports, and that hence,

when Congress, in 1S<»(>, imposed a duty of 25 per cent

upon all live animals and did not also mention
birds, it should be held that it was intended that

the latter are still to be exempt from duty."

And then proceeds:

"Unfortunately for the plaintiffs, the various Acts

of Congress imposing duties upon imports are too

full of examples of tautology and repetitions to war-
rant such an inference. They show very great and
often quite needless particularity in enumerations
accompanied by general terms plainly including the
same things also mentioned in detail * * * The term
'all live animals' is clear, comprehensive and ex-

plicit. The addition of the designation of birds in a

single instance in a former Act is a casual circum-
stance of too slight significance to warrant the Court
in a practical interpolation in the later special

statute of an exception to its plain import; and this

is especially and conclusively forbidden, when, on
recurrence to the same previous Act, and to many
others on the same general subject, we find similar

repetitions pervading them all through a long course
of years where obviously there was no intent to in-

troduce new definitions, or by merely giving some
particulars to restrict the meaning of general terms."

There is force in his statement that the Revenue Acts

of Congress are full of tautological expressions; and that

the mere fact that Congress happened in one section to

speak of animals and also of birds ought not to be held
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as a legislative declaration upon the part ofCongress that

the words "live animals"" found in a subsequent statute,

where no mention is made of birds at all, should be given

such a restricted meaning as not to include birds. This

same case, however, was appealed to the Supremo Court

of the I'. S., and is found reported in 13 Wallace, page

162, and that Court, with the opinion of the learned Cir-

cuit Judge before it, and embodied in the argument of the

Solicitor General, reversed the judgment of the Circuit

Court, and in doing so, in the course of its opinion, said:

"The Act of 1866 in its terms is comprehensive

enough to include birds, and all other living animals

endowed with sensation and the power of voluntary

motion, and if there had not been previous legisla-

tion on the subject there might be some justification

for the position thai Congress did not intend to nar-

row the meaning of the language employed. If it be

true that it is the duty of the Court to ascertain

the meaning of the Legislature from the words used

in the statute and the subject-matter to which it

relates, there is an equal duty to restrict the meaning
of general words whenever it is found necessary to

do so in order to cany out the legislative intention.

And it is fair to presume, in case a special meaning
were attached to certain words in a prior Tariff Act,

that Congress intended that they should have the

same signification when used in a subsequent Act in

relation to the same subject-matter.

'•This Act of 1SII1 was in force when the A<l of

L866—the Act in controversy—was passed, and it

will be seen that birds and fowls are not embraced
in the term 'animals' and that they arc free from
duty, not because they belong to the class of 'living

animals of all kinds,' but for the reason thai they

are especially designated. It is quite manifest ihat

Congress, adopting the popular signification of the
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word 'animals,' applied it to quadrupeds, and placed

birds and fowls in a different classification. Con-

gress having, therefore, defined the word in one Act,

so as to limit its application, how can it be intended

that the definition shall be enlarged in the next Act

on the same subject, when there is no language used

indicating an intention to produce such a result?

Both Acts are in pari materia, and it will be presumed

that if the same word be used in both, and a special

meaning were given it in the first Act, that it was
intended that it should receive the same interpreta-

tion in the latter Act, in the absence of anything to

show a contrary intention."

'fhe case now before the Court is one which more

strongly calls for the application of the rule announced

in the case quoted from. In that case it was only by con-

struction that the conclusion could be reached that the

earlier Act of 1S61 gave so restricted a meaning to tin-

words "living animals" as to exclude birds; and this con-

struction rested entirely upon the fact that that Act

spoke of living animals and also of birds, and hence it was

held that it must be presumed that Congress intended to

use the word animals in so restricted a sense as not to in-

clude birds. Otherwise there would have been no use in

inserting the word birds in the Act. But in the case at

bar there is the Act of* 1883, a precise, clear, unequivo-

cal definition of the phrase "products of coal tar." There

is a clear, precise, unmistakable declaration of Congress

that the phrase "products of coal tar" within flu- mean-

ing of that Act included dead oil, and must be classified

as such; and there being nothing whatever in any later

Act showing that Congress intended any different classi-

fication of this particular article, or intended that tin-
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phrase "products of coal far" should be given any differ-

ent construction, but, on the contrary, has emphasized its

classification by the subsequent Act of 1897, above cited,

the phrase must be given the same meaning in the statute

of 1894. It has, in fact, acquired what may be styled a

"technical meaning in the revenue laws of the United

States.

Appellant concludes his brief by calling the attention

of the Court to the latter part of Section 4 of the Act,

which provides

"If two or more rates of duty shall be applicable to

any imported article, it shall pay duty at the highest

of such rates."

His contention is best answered by a quotation from

the opinion of Judge Morrow, delivered in the Court be-

low. He said:

"It is further contended by counsel for the Govern-

ment that Ullder the latter part of Section 4 of the

Act under consideration, which provides that: 'If

two or more rates of duly shall be applicable to any

imported article, it shall pay duty at the highest of

such rates,
1

the 'creosote' in question must be subject

to the duty of 27> per cent ad valorem provided for in

paragraph 60. It is assumed, of course, that the mer-

chandise in question is both a 'distilled oil' and a

'product of conl tar,' and that, therefore, the duty

provided for 'distilled oil,' being the higher duty,

should apply. The contention is untenable. In the

first place, I am unable, as stated, to find, from the

evidence, that the 'creosote' in question is a 'distilled

Oil.' In the second place, I do not regard the provi-

sion applicable to this case, for the simple reason

thai it cannol be said, strictly speaking, that there

are two rates of duty which can apply to the mer-
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chandise in question. If I am correct in holding that

'creosote" is a 'product of coal tar' within the mean-
ing of paragraph 443, it then is not subject to any

duty whatever, but is entitled to free entry. Under
this condition of affairs, if the 'creosote' be subject

to duty at all, there is, obviously, but one rate of

duty which is applicable. As was aptly remarked by

the Court, in Matheson & Co. v. Tinted States, 71

Fed. K., 394, .VJ~>, 'as one (paragraph) imposes duty,

and the other exempts from duty, it is obvious that

Congress did not intend both provisions to apply to

the same article."
""

It is respectfully submitted that the decision of the

Circuit Court should be affirmed.

FRED'K B. LAKE,

Attorney for Appellee.
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In the Circuit Court of the United States for the District

of Washington, Western Division.

February Term, 1897.

Be it Remembered that on the 27th day of February,

1897, there was duly filed in said Circuit Court of the

United States, for the District of Washington, Western

Division, an affidavit and order in forma pauperis, in

words and figure as follows, to-wit:

In the Circuit Court of the United States for the District

of Washington, Western Division.

OSWALD SOMMER, \

Plaintiff,
J

vs.
'

CARBON HILL COAL CO.,

Defendant.

Affidavit (Forma Pauperis.)

State of Washington,"
ss.

Whatcom County.

Oswald Sommer, being first duly sworn, on oath says

that he is a citizen of the State of Washington, and of



2 Osteoid Sommer vs.

the United States. That he commenced the above-en-

titled cause in the Superior Court of Washington, for

Pierce County, and that the same was removed there-

from to this court by the defendant; that he is unable

to pay the costs in this court, because of his poverty, and

is unable to procure bonds for the satisfaction of the same,

and that he has a meritorious cause against said defendant

as stated in his complaint herein, to which he refers for the

purpose of this affidavit, and that he desires because of

the poverty, as herein stated, of this plaintiff an order

from this Honorable Court, allowing him to proceed here-

in, to have Avitnesses summoned without costs as by stat-

ute of the United States permitted.

His

OSWALD X SOMMETJ.

Mark

Signed before us as witnesses:

J. L. Quackenbush.

Jacob Beck.

Signed and sworn to this day of Feb. , before

me, I lie undersigned notary public.

[Notarial Seal] J. L QUAOKENBUSH,
Notary Public.

[Endorsed]: Piled Feby. i'T, L897. A. Reeves a.m.-.

Clerk.



Carbon Hill Coal Company.

In the United States Circuit Court for the District of

Washington.^

OSWALD SOMMER,
Plaintiff,

vs.

CARBON HILL COAL CO.,

Defendant.

Order (Forma Pauperis.)

This cause coming on for hearing- on the plaintiff's ap-

plication for an order allowing plaintiff to proceed here-

in, and to have witnesses summoned without costs under

the statutes made and provided, and it appearing that

the same should be allowed:

It is therefore ordered by this Court that the plaintiff,

Oswald Sommer, may proceed herein without costs to

him, and the clerk is hereby ordered to file all papers and

issue all process in this cause without costs or bonds for

costs being furnished by said plaintiff, and marshal is

hereby ordered to serve all process herein on the part of

plaintiff" without costs to said plaintiff.

Feb. 27, 1897.

C. H. HANFORD,
Judge.

[Endorsed]: Filed in the U. S. Circuit Court. Feb. 27,

1897. A. lie-eves Ayres, Clerk. Saml. D. Bridges, Dep.
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And afterwards, to-wit, on the 7th day of July, 1897,

there w:is duly filed in said court, in said cause, an

amended complaint, in the words and figure* following,

to-wit:

In the Circuit Court of the United States for the District

of Washington, Western Division.

OSWALD SOMMER,
Plaintiff,

vs.

CARBOX HILL COAL COMPANY,

a Corporation Organized under the

Laws of California, and Doing Busi-

ness in Pierce County, Washington.

> No. 507

Amended Complaint.

Now conies the above-named plaintiff, Oswald Bom-

mer, and complaining against the defendant. Hie Carbon

Hill ('<<al Company, says:

1st.

Thai the said defendant isat thds time, and was for the

several years prior hereto, a corporation orgamieed under

the laws oi California, and doing business in Tierce Oonn

i \ . Washington* to-wit:
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(J wning and operating a certain coal mine known as

the Carbon Hill Coal Mine, situated in Pierce County,

Washington.

2d.

That the said plaintiff was, for a period of about eight

years prior to and including the 22d day of June, 189(5,

in the employ of the said defendant at the said mine, dig-

ging and mining coal for the said defendant.

3d.

Plaintiff alleges that there are great accumulations of

natural gas in the said Carbon Hill Mine, which lias a

tendency to fill the said mine, as the coal therein is being

dug, making it impossible for operation, all of which the

plaintiff well knew. And plaintiff alleges that with prop-

el- air and ventilation to the face of working places

throughout the mine, as is required of defendant com-

pany under the laws of the State of Washington, the gas

is not, and would not be, dangerous to the health or to

the operation of said mine.

4th'.

That the laws of the State of Washington, to-wit, chap-

ter SI, Laws of 1801, entitled "An Act relating to the

proper ventilation and safety of coal mines, etc.," pro-

vides in part: "Bee. 0. The owner, agent, or operator of

every coal mine, whether operated by shaft, slope, or
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drifted shall provide and maintain in every coal mine a

good and sufficient amount of ventilation for such per-

sons as may be employed" therein, the amount of air in

circulation to be in no case less than one hundred (100)

cubic feet for each person per minute, measured at the

foot of the down cast, the same to be increased at the

discretion of the inspector according to the character

;iik1 extent of the workings or the amount of powder

used in blasting, and said volume of air shall be forced

and circulated to the face of every working pla< <•

throughout the mine, so that the said mine sball be free

from standing powder smoke and gases of every kind."

5th

Thai the said defendant, in accordance with said law,

had in its employ one John Lowery on the 22d day of

dune, 189.6, for the purpose of providing the said mine

willi air and overseeing aud conducting, guiding, and

managing the ventilation of the said mine for the proper

escape, and in freeing the said mine from all gases and

smoke of every kind for the safety of the employees of

i he said defendant, commonly known as miners. Thai

ili'' said John Lowery was a vice-principal of the said de

fendaul company, and known ;is a tire boss, and not a

fellow-servant of this plaintiff.

6th.

Thai on I he said L'L'd day of June, iv.u;, the Bald de

I'lidaiii company ordered, directed and assigned this
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plaintiff, as their servant, to mine coal in a certain pare

of the said mine, and to drive a Chute leading from the

gangway, which said chute was known as number two

(2), and in pursuance of said older, direction, ami assign-

ment this plaintiff did on said day proceed to the face of

said chute number two, which was at a distance at thai

time of about one hundred and twenty-five (125) feet from

the said gangway, and connected with chute number one

with two crosscuts, known as first and second crosscuts.

That crosscut number one is the. first crosscut up said

chutes from said gangway, and crosscut numberJ:wo is

the second and last crosscut up said chutes from said

gangway. That the crosscuts are made and provided

between said chutes number one and number two for the

purpose of forcing air through the same to the face of

the working place in said chute number two by means of

canvas. That when the face of the working place in said

chute extends about forty feet above the gangway, the

first crosscut is then made, and the air is then changed

fvnui the gangway to the crosscut up through chute No.

two about forty feet above said first crosscut, the second

crosscut is then made, and the first crosscut is then clos

ed by a canvas gate by the said fire boss, and the air

forced up through chute number one through the sec-

ond crosscut to the face of the working place in said

chute number two for the purpose of freeing same fron,

•i'ases and smoke.
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7th

That at about the time of the accident hereinafter

complained of this plaintiff was working at the face of

said chute number two, which was about forty-five (45)

feet above the second crosscut and that at a short time

before said accident he noticed gas accumulating at the

said working place, the face of said chute number two.

That said accumulation of gas was due and owing to in-

sufficient ventilation at the said working place, and the

lack of ventilation at the said working place and face of

said chute was due and owing to the negligence and care-

lessness of the said tire boss, John Lowery, and said de-

fendant company, in this, to-wit: 1st. That the said John

Lowery fixed, managed, and arranged the canvas gate

in said crosscut number one, so as to leave a wide space

or opening through which a great volume of the air pro

vided for ventilation would and did pass down and out of

said chute number two,: and did not reach the face there

of, and an insufficient amount of air for ventilation was

for<ed up said chute number one through the second

crosscut to the said working place in said chute number

two; and 2d. Tn the defendant ordering and providing

crosscuts at the distances of forty (40) feet apart, where-

as they should be not more than thirty (30) feel apart in

their said mine, to insure ventilation and a sufficient

amount of air at the face of the working places as pro-

vided h\ law.
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Thai soon after notiirinjj; the said accumulation <>f gas

this plaintiff complained to the said Lowery that tihere

was gas accumulating at the face of the said chute num-

ber two, and notified said Lowery that said accumulation

was due to an insufficient amount of air at the face of said

chute, and complained to said LoweryOf the opening in the

said first crosscut as herein described, and then and there

requested said Lowery to furnish this said working place

with more air and better ventilation. But the said Lbw-

cry, vice-principal of said company, neglecting bis duty

in this respect, failed to fix and arrange the said canvas

gate in said first crosscut, and failed and neglected te

furnish the said working place in said chute number two

with propel' ventilation and willfully and neglectedly al-

lowed the gas to accumulate at the face of said chute in

large quantities.

That this plaintiff, in pursuance of bis regular course

of duty and employment, and thinking and believing that

said Lowery bad performed bis duty according to law, and

freed the face of said chute from gas, proceeded to the face

of saiil chute for the purpose of lighting and setting off a

charge of giant powder by a fuse thereto attached. And

in his usual way and manner and practice in said mine,

lighted a match for the purpose of lighting the said fuse,

but that at the moment tbe match was lighted the gas

which had accumulated at the face of the said chute,

though the carelessness of ;md negligence of the said

defendant company, exploded, throwing the plaintiff

violently to the bottom of the said chute, burning and
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mutilating the face and amis of the said plaintiff, and

burning and destroying both of the said plaintiff's eyes

go that the same arc beyond recovery, so that the plain-

tiff will always remain blind during the remainder of his

lifetime.

8th.

That this plaintiff has suffered great pain, and still

suffers and will suffer great pain, as a result of the inju-

ries complained about, making mental and bodily rest

almost impossible.

9th.

Thai the incident complained of in the above paragraph

was caused by the carelessness of the defendant company,

in not inning provided and maintained the proper circu-

lation of air to the face of the said chute number two, the

working plane of this plaintiff, so that the same would

be free from gas, as required by law.

10th.

Thai the plaintiff was a miner In trade, and that at the

limed' Ins injury w;is fori;, I hive years of age, and in good

bodily health and condition, and always considered a care

fill and cautions man in dangerous places while minim:
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the several years in the said Carbon Hill Mine. That he

has dependent upon him for their support a wife and

child. That at the time of his injury he was earning, and

was physically able to earn, the sum of one hundred ($100)

dollars a month at his trade as a miner, and that the said

company defendant by its said acts, deeds, negligence, and

carelessness, has wrongfully deprived this plaintiff of his

means of support, to his damage of fifty thousand dollars

($50,000.00).

Wherefore, plaintiff demands judgment against the

said defendant in the sum of fifty thousand dollars ($50,-

0(;0.00), and his costs and disbursements herein.

OOVNOR TEiATS,

Plaintiff's Attorney.

State of Washington,
)

( ss.

County of Whatcom,^

Oswald Sommer, being first duly sworn, on oath says

that is vhe plaintiff herein; has heard the above complaint

read to him, and affirms that the matters and things here-

in stated are true.

His

OSWALD X SOMMER.

Mark.

In presence of:

August Kuchnoch.

J. L. Quaekenbush.
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Signed and sworn to before roe this 3d day of July., 1897.

J. L. QUACKEXBUSH,

Nt.taiy Public, Residing at New Whatcom, Wasliin-i <»n.

Ltecd. Copy, July 6th, 1897.

Atty. for Deft.

[Endorsed]: Filed in the U. S. Circuit Court, Jul. 7,

L897. A. Beeves Ayres, Clerk. Sanil. D. Bridges, Dep.

Reed. Copy. J. M. Ashton, Jul. 6th, 1897.

And afterwards, to-wit, on the 2Gth day of July, 1897,

there was duly filed in said court, in said cause ;i demur-

rer to the amended complaint, in the words and figures

following, to-wit:

In the Circuit Court of the United States, for the District

of Washington, Western Division.

OSWALD SOMMER,
Plaintiff,

VS. V V

OARBOE BILL GOAL COMPANY,
Defendant

Demurrer to Amended Complaint

Comet now Mm- defendant herein ami demurs u> Hhe

nnivuded complaint! in Miis action, and as grounds for *]*

murrer alleges:
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First.

That it appears upon the face of the amended com-

plaint that the same does not state facts sufficient to con-

stitute a cause of action against the defendant.

Second. ^

That this Court is without jurisdiction to hear and de-

termine this action.

J. M. ASHTOX,

Attorney for Defendant.

I, the undersigned, counsel for the defendant in this ac-

tion, do hereby certify that the foregoing demurrer to the

amended complaint is not tiled for the purpose of delay

and in my opinion the same is well founded in point of

law.

J. M. ASHTOX,

(\>uusel for Defendant.

[Endorsed]: Due service of within, by receipt of a true

cnpy thereof, admitted this 2(itli day of -Inly, 1897. (Jov-

nor Teats. Attorney for PHP. Filed July 26th, 1897. A.

Reeves Ayres, Clerk.

1
•!'

And afterwards, to-wit on Friday, the 15th day of Octo-

ber, 1897, the same being tin- 20th judicial day of the reg
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alar July term of said Court—Present the Honorable

CORNELIUS H. IIANFORD, United Slates District

Judge, presiding— the following proceedings were had in

said cause, to-wit:

In the Circuit Court of the United States for the District

of Washington, Western Division.

OSWALD SOMMER,
Plaintiff,

vs.

CAH BON HILL COAL COMPANY,
Defendant.

Order Sustaining Demurrer and Judgment

This cause coming on bo be heard in open court, and at

a regular term thereof, on the 13th day of October, L897,

upon the demurrer of defendant to the second amended

cuinpla'nii herein, and the Court, baring heard bheargu

incuts of counsel on behalf of both parties, did take the

matter under advisement until this the loth day of Octo-

ber. !S!»T, when at a regular term of tins court, ami in

(.pen court, i be ( 'our. did order and adjudge t hat said de-

murrer he. and lh< same is hereby, sustained. Where

up m counsel for plaintiff desired an r\.cpiiou. and the

same »vas Mien and is herein allowed.
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Counsel for plaintiff then announced that the plaintiff

would stand upon said second amended complaint.

Whereupon, it is ordered and adjudged by the Oouri

that said demurrer thereto having been sustained, thai

this action be, and tne same is hereby, dismissed at plain-

tiff's cost. To which order plaintiff excepts, and the same

is allowed by the court.

Thereupon counsel for plaintiff, in open court, gave oral

notice of an appeal from said order and judgment to the

United States Circuit Court of Appeals for the Ninth Judi-

cial Circuit, which notice is here and now entered of rec-

ord herein.

C. H. HANFORD,
Judge.

O.K.

TEATS.

[Endorsed]: Fihd in the V. S. Circuit Oourt. Oct. 15,

1S9T. A. Reeves A/res, Clerk. Sanil. D. Bridges, Dep.

And afterwards to-wit, on the 27th day of October,

1897, there was duly tiled in said court, in said cause, the

Assignment of Erro.-s, in the words and figures following,

to-wit:
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

OSWALD SOMMEK,
Plaintiff,

vs.

CARBON OILL GOAL COMPANY,
Defendant.

Assignment of Errors.

To the United States Circuit Court of Appeals for the

Ninth Circuit:

Xi'\v conies the above plaintiff in error, Oswald Som-

mors, by Ids attorney,.* 1-ovnor Teats, and s;iys t li;ii i he rec

ord and proceedings of the Oourl below in the above-en

titled a< tion, therein, there is material error in this:

1st. Thai the Oourl erred in sustaining the demurrer

of the defendant therein to the amended complaint of tic

plaintiff therein, for the reason thai said amended coii,-

plainl states a complete cause of action agained the de-

Pendant therein.

2d. Tliat the Oourl erred in rendering judgment there-
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, . x-**< ..firm therein for the reason

in dismissing the plaintiff's action therein,

that said Judgment was contrary to law.

GOVNOR TEATS,

Attorney for Plaintiff in Error.

.

Stale of AVashington, j

Pierce County. )

Govnor Teats, being first sworn, says that he is plain-

tiff's attorney; that he served the above assignment of

errors on the defendant, by delivering a copy of the same

on its attorney, James Ashton, at his office, in Tacoma,

Wa*l-., Oct. 20th, 1897.

GOVNOR TEATS.

Signed and sworn to before me October 20, 1897.

[Sealj
A. H. GARRETS0N,

Notary Public, Residing at Tacoma, Wash.

[Endorsed]: Filed in the U. S. Circuit Court. Oct. 27

1897. A. Peeves Ayres, Clerk. By Saml. D. Bridges, Dep.

And afterwards to-wit, on the 27th day of October, 1897,

there was duly filed in said Court, in said cause, a petition

f„r writ of error, in the words and figures following, to-

wit:
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In the United States Circuit Court of Appeals for the Ninth

'^Circuit.

OSWALD SOMMER,

Plaintiff,

vs.

CAIMJOX HILL COAL COMPANY,
Defendant.

Petition for Writ of Error.

To the Honorable Judges of the United Slates Circuit

( ourt of Appeals for the Ninth Circuit.

Now ((inics Oswald Somnier, plaintiff in error, and peti-

tions this Honorable Court to allow a writ of error to be

directed to the Circuit Court of the United States lor the

District <>! Washington, Western Division, to remove to

this, the United States Ciicnit Court of Appeals for 1 lie

Ninth circuit, for a review thereof, the record in the case

lately pending in said court below, wherein above-named

plaintiff in error was plaintiff and the above-named <le

fetnlant in error was defendant, and pari icularh the rec

' rd of (he judgment rendered by said Circuit Court in I In-

said cause, wherein the said court below sustained the de-

uiurn r of the defendant to the amended complaint <»f the
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plaintiff, and dismissed the said plaintiff's said cause at

his costs; said judgment was duly entered on record there-

in on the 15th day of October, 1897: that plaintiff be al-

lowed to perfect this appeal without filing a bond as re-

quired by law, and without costs and fees of the cleric

or oi her officers of this court, upon his affidavit made and

filed in this cause according to law.

Your petitioner respectfully states that lie has this day

filed herewith his assignment of errors committed by the

Court below in said cause, and intended to be urged by

your petitioner and plaintiff in error in the prosecution of

this his suit in error.

Dated Oct. 27, 1897.

GOVNOR TEATS,

Attorney for Plaintiff in Error.

Order Allowing Writ of Error.

Let a writ of error in the above cause issue as prayed

for in the petition, without costs or fees of clerk or other

officer of this court, and without filing the necessary

bonds on appeal.

Dated Oct. 271 h 1897.

C. IT. HAXFORD,
United States District Judge and one of the Judges of

the United States Circuit Court of Appeals for the

Ninth Circuit, presiding at the Circuit Court for the

District of \Yashiui>ton.
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State of Washington.
> ss.

Pierce Count v.
)

G->vnor Teats, being first duly sworn, says that he is

plaintiff's attorney, and that he served the above petition

on defendant by leaving a copy of the same with James

Ashton, its attorney, at his office in Tacoma, on Oct. 20th,

1 897.

GOVNOR TEATS.

Signed and sworn to before me this 20th day of October,

1897.

[Sen
I] A. H. GARRETSON,

Notary Public-, Residing at Tacoma, Wash.

[Endorsed]: Filed in the V. S. Circuit Court October

27, 1897. A. Reeves Ayres, Clerk. P»y Baml. I >. Bridges,

Dtp.

Clerk's Certificate to Transcript.

District of Washington, Western Division,

i 88.
I'nited States of America.

I. A. Reeves Ayres Clerk of the Circuit Court of the

[Tnited States, for the District of Washington, do hereb>
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certify the writings hereto attached to be a true transcript

of the record and proceedings in case number 507, Oswald

Sommer, plaintiff, vs. Carbon Hill Coal Company, De-

fendant, as the same remains on file and of record in my

office.

In Witness Whereof, I hereunto subscribe my name and

affix the seal of said Court at my office in the city of

Taconia in said district, this the eighteenth day of Novem-

ber, in the year of our Lord, one thousand eight hundred

and ninety-seven.

[Seal] A. REEVES AYRES,
Clerk.

By Saml. D. Bridges,

Deputy.

Writ of Error.

UNITED STATES OF AMERICA —ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States, for

the District of Washington, Greeting:

Because in the record and proceeding, and also in the

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between Oswald

Summer, plaintiff, and Carbon Hill Coal Company, De-

fendant, a manifest error hath happened, to the great

damage of the said plaintiff, Oswald Sommer, as by l'.is

complaint appears, and it being fit, that the error,
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if any there hath been, should be duly corrected,

and full and speedy justice done to the parties

aforesaid in this behalf," you are hereby commanded,

if judgment be therein given that then, under your

seal, distinctly and openly, you send the record

and proceedings aforesaid, with all things concern-

ing the same, to the United States Circuit Court of Ap-

peals, for the Ninth Judicial Circuit, together with this

writ, so that you have the same at the City of San Fran-

cisco in the State of California, within thirty days from

the date of this writ in the said Circuit Court of Appeals,

to be there and then hold, that the record and proceedings

aforesaid be inspected, the said Circuit Court of Appeals

may cairse further to be done therein to correct that error

what of right and according to the law and custom of the

United States should be done.

Witness, the Honorable MELVILLE W. FFLLEL,

Chief Justice of the Supreme Court of the United States,

l his 27th day of October, in the year of OUT Lord, one

thousand eight hundred and ninety-seven, and of the in-

dependence of the United States the one hundred and

! wenty second.

[Setd] A. KFFYFS AYb'FS,

Ch-rk F. S. Circnil Court, District of Washington.

By Sanil. I>. Bridges,

Deputy.

The above \>- 1 i i of error is hereby allowed.

C. H. II.WFOKD.
F. S. District Judge, presiding in said rirniii Coiirl.
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[Endorsed]: Filed in the ft. S. Circuit Court. Oct. 27,

1897. A. Beeves Ayres, Cleric. Saml. D. Bridges, Dep.

Citation.

UNITED STATES OF AMERICA—ss.

To Carbon Hill Coal Company, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the city of Sam Francisco, in

the State of California, within thirty days from the date

of this writ, pursuant to a writ of error tiled in the clerk's

ofrk-e of the Circuit Court of the United States for the

District of Washington, Western Division, wherein Os-

wald Sommer is plaintiff and you are defendant

in error, to show cause, if any there be, why the

judgment in the said writ of error mentioned

should not be corrected and speedy justice should not be

done to the parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 27th day of Octo-

ber, A. D. 1897, and of the independence of the United

States, the one hundred and twenty-second.

[Seal] C. H. HANFORD,
U. S. District Judge, presiding in said Circuit Court.

Attest: A. REEVES AYRES,
Clerk U. S. Circuit Court, District of Washington.

By Saml. D. Bridges,

Deputy.
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Service of within citation is hereby accepted this 29th

October, 1897.

[Seal] - J. M. ASHTON,

Attorney for Defendant.

[Endorsed]: Piled in the U. 8. Circuit Court Nov. 17,

L897. A. Reeves Ayres, Clerk. Saml. D. Bridges, Dep.

[Endorsed]: No. 412. In the Circuit Court of Appeals

for the Ninth Circuit, Oswald Sommer, Plaintiff in Er-

ror, vs. Carbon Hill Coal Company, a Corporation Organ-

ized under the laws of California, and doing Business in

Pierce County, Washington, Defendant in Error. Tran-

script of Record. In Error to the Circuit Court of the

United States for the District of Washington. Western

Division,, Tacoma.

Filed Nov. 24, 1897.

P, D. MONOKTON.

Clerk.
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.State, and that your petitioner, Carbon Hill Coal Com-

pany, was at the time of the commencement of this ac-

tion, and still is, a citizen'of the State of California and

of no other State, having its chief office in the city of San

Francisco in said State, and authorized and empowered

to transact business in the State of Washington, but not

a resident or citizen of said State of Washington.

Third.—That your petitioner desires to remove this

suit before tbe trial thereof into the next Circuit Court

of the United States, to be held in the Western Division

of the District of Washington, and your petitioner offers

herewith good and sufficient surety for its entry in the

said Circuit Court of the United States on the tirst day

of its next session a copy of the record in this suit, and

for paying all costs that may be awarded by the said Ch-

eat Court of the United States if said Court shall hold

tli.it this suit was wrongfully and improperly removed

thereto.

Your petitioner therefore prays that the said surety

and bond may be accepted; that this said suit may be

removed into the next Circuit Court of the United States

to be held in the District of Washington in and for the

Western Division of said District, pursuant to the stat-

utes of the United States in such ruses niatle and pro-

vided, and that no further proceeding may be had herein

in this Court.

And your petitioner will ever pray.

CARBON HILL OOAL COMPANY.

By I>. T. DA V IRS,

lis Superintendent

i M U3HTON,
At tornei fee ivt it ioner.
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State of Washington, i

\ ss.

County of Pierce.
j

D. T. Davies makes oath and says that he is the super-

intendent of the petitioner above named, and duly au-

thorized and empowered to supervise and transact its

business in the State of Washington, and duly author-

ized and empowered to sign and present the toregoing

petition. That the said petition is true of his own knowl-

edge, except as to the matters therein stated to be alleged

upon information and belief, and as to these matters he

believes it to be true.

L). T. DAVIES.

Subscribed and sworn to before me this 7th day of

January, 1897.

ELMER E. SCHOOLED,

Notary Public in and for the State of Washington, resid-

ing at Carbonado, Pierce County, Washington.

Filed Jan. 9, 1897. W. A. Fairweather, Clerk. By J.

A. Pleasants, Deputy.
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In the Superior Court of the State of Washington, in and for

the Counjy of Pierce.

OSWALD SOMMER, *\

Plaintiff,

vs.

>

I 5A 1 1BOX H I LL COA L COMPA X Y, a i

Corporation,

Defendant. /

Order of Removal.

'''he defendant herein having, within the time provided

by law, tiled its petition for removal of this cause to the

Circuit Court of the United States for the District of

Washington, Western Division, and having at the same-

time offered its bond in the sum of five hundred dollars

with good and sufficient surety, pursuant to statute and

conditioned according to law:

Now, therefore, this Court does hereby accept ami ap-

prove said bond, and accept said petition, and it is here-

by ordered that this cause be removed to the next Cir-

cuit Court of the United States for the District of Wash-

ington. Western Division, pursuant! to the statutes of the

Cnited States in such cases made and provided, and that

all other proceedings Of this Court herein he, and the

same are hereby, stayed.

JOHN G STiALLOUP.

Piled Jan. 9, 1897. W. A. Pairweather, Clerk. Eh

lercd. J. 58, p. 518, Dept 2. -lany. !>. 1S!»7.
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Clerks Certificate.

United States of America, )
Vss.

District or Washington. \

I, A. Reeves Ayres, clerk of the Circuit Court of the

United States for the District of Washington, do hereby

certify that I have compared the foregoing copy with

the original petition and order as shown by the trans-

cript in said cause from the Superior Court of the State

of Washington, in and for the County of Pierce, now on

file and of record in my office at Tacoma, and that the

same is a true and perfect copy of said original, and of

the whole thereof.

Witness my hand and the seal of said Court this 25th

day of February, 1898.

[Seal] A. REEVES AYRES,

Clerk,

i By Saml. D Bridges,

Deputy.

[Endorsed] : Filed March 3d, 1898. F. D. Monckton.

Clerk.
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•STATEMENT-

This case is here on a demurrer to the amended

complaint sustained by the Court below. The amended

complaint sets forth facts practically as follows:

The defendant below is a coal mining compaay, or-

ganized under the laws of California, and owning and

operating a coal mine in Pierce County, Washington,

called the "Carbon Hill Coal Mine.'' They have ope-

rated this mine for several years last past. (1st par.

Am. Com, Kecord, 4-5.)

The plaintiff had for about eight years prior to tho

22nd day of June, 1896, been in the employ of the

defendant Company, digging and mining its coal.

(Par. 2, Record, 5.) He was a miner by trade, forty,

three years of age, and at the time of the accident in

good health. Ho was always considered a careful and

cautious man in dangerous places whiio mining the

several years in the Carbon Hill Mine for tho defend-

ant in error. (Par. 10, Am. Com- Record, 11.)

There are great accumulations of natural gas in the

mine which have a tendency to fill tho mine as the

coal is beina; dug (3rd Par. Am. Com. Record, 5.)

To understand this fact thoroughly this Court should

understand the contour of the mine and ho«v it is

worked, and we have taken the liberty to attach to

this Brief a map, showing the same, as well as pos. ibly

could be made, and the facts as there in bhown arc de-

scribed in paragraph 6 of the Amended Complaint.

Record, 0-7.) The vein of coal does not lie horizontal

with the lay of the country as does most veins of coal,
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but lies at an angle in the earth, having a pitch of

nbout 45 degrees. The mining is done about this

wise: After the shaft is sunk, and some mining is done,

the pillars taken out, the gangway is driven further

along on a level in the vein of coal, and when it readies

a point about forty feet from the last made chute,

another chute is driven, which is called chute No. 1.

(See map showing gangway and chute No. 1.) The
chute is driven up the vein of coal leaving a pillar.

Upon reaching about forty feet up the chute an air

passage is driven across the pillar, connecting with the

old chute, which air passago is called a cross-cut.

(Marked on the map A and B.) The work of driving

the chute is continued up the vein of coal for a dis-

tance of forty or forty-five feet Then, the gangway
being driven forty or more feet along (he vein, past

chute No. 1, chute No. 2 is driven. The air is forced

to the face of the working place by a contrivance

known to the miners as a "brattice," shown on the

map as H and I. When the second chute reaches

about forty feet up the gangway, a cross-cut is driven

similar to the one in the first chute, connecting with

the first chute, (marked on the map A.) This is known
as cross-cut No. 1. When that is done, a ^ate is

placed at the entrance of chute No. 1, (marked on map
E,) whicli changes the course of the air through the

first cross-cut and down chute No. _', or up to the face

of the working place in chute No. 2. by reason of the

brattice which the miner arranges, and then down
chute No. 2 and along the brattice, 1, to the 1'aco of the
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working place in the gangway. When the miner has

reached a point about forty feet up the vein of coal in

the second chute from the first cross-cut, another cross-

cut or air passage is made, connecting with chute No.

1, (marked on the map B.) Cross-cut No. 1 is then

closed by a canvas gate (marked on the map F) and

the air forced up chute No. 1 to and through cross-

cut No. 2 to the face of the working place in chute No.

2. As the miner drives the chute upwards he con-

ducts the air to the face of the working place by his

canvas brattice, H. The air thon goes down the chute

to the working place in the gangway and out, clearing

the mino of smoke and gas. The natural tendency of

the gas is upwards to the face of the working place in

the chute by reason, first of its lightness, and second

the pressure of the air below. The tendency of the

air is the way of least resistance, which is down into

the gangway and out of the mine.

The laws of the .State of Washington proscribe that

a 'volume of sir shall be forced and circulated to the

face of the working place throughout tho mine so that

the same shall bo free from standing powder smoke

and gases of every kind." ( Par. 4, Am. Com Record,

5-6.) The law further proscribos that no less than

one hundred cubic feet shall be issued per minute per

niiin to the face of the working place, but its object is

that a suflicient amount of air shall be forced and cir-

culated to the face of the working places so as to free

tho same from smoke and gas.

In accordance with the laws of the State, and for the
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purpose of providing a^safe place for the miners to

work, the defendant had in its employ one John

Lowery on the 22nd day of June, 1890, whose duty it

was to oversee and conduct the air and ventilation, and

to provide a safe working place for the miners. He is

known as a "tire boss." (Par. 5 Am. Com. Record,

0.) He fixed, managed and arranged the gates and

conducted the ventilation for the safety of the miners

at work. (Par. 7 Am. Com. Record, 8.)

On the 22nd day of June, 1890, plaintiff was ordered,

directed and assigned to mine coal in chute No. 2, and

went to work driving said chute at the face of the

working place (marked on the map "0,") which was
forty-five feet above the second cross-cut B, and

eighty-five feet above the first cross-cut A, and one

hundred and twenty-five feet above the gangway.

(Par. 6, Record, ii-7.)

A short time before the accident complained of

occurred, the plaintiff noticed gas accumulating at the

face of the working place "0," which accumulation

was due and owing to insufficient ventilation at the

said faco of working place. The lack of ventilation at

the face of the chute was due and owing to the facts

as follows:

1. The fire boss, John Lowery, managed and

arranged the canvas gate in cross-cut No. 1, (marked

on the map F) bo as to leave a wide space or opening,

splitting the air, as indicated by the arrows on the

map, and a greater volume of tho air passed through

the opening and down and out of chute No. 2. as
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indicated by the arrow on the map, and did not reach

the face of the working place where plaintiff was

working, to clear the same from gas and smoke.

2. In the defendant ordering and providing cross-

cuts at the distance of forty feet apart, whereas they

should be not more than thirty feet apart to insure

ventilation sufficient for safety at the face of the work-

ing place O. (7th Par. Am. Com. Record, 8.)

Soon after noticing said accumulation of gas, plain-

tiff complained to the said fire boss that there was gas

accumulating at the face of said chute No. 2, and noti-

fied said fire boss that the accumulation was due to the

opening in the canvas gate F in the first cross-cut

and then and there requested said fire boss to furnish

his working place with better ventilation. The fire

boss neglected to do his duty in this regard and wil-

fully and negligently allowed gas to accumulate at the

face of the chute in large quantities. (Par. 7, Am.
Com. Record. 9.)

The plaintiff in pursuance of his regular course of

duty and employment, and thinking and believing that

said fire boss had performed his duty according to law

and freed the face of said chute from gas, proceeded to

the face of the working place O for the purpose of

lighting and setting off a charge of giant powder by a

fuse, and in his usual way and manner and practice in

said mine, lighted a match for the purpose of lighting

the said fuse, but the moment the match was lighted

the accumulated gas exploded, throwing plaintiff vio-

lently to the bottom of the chute, burning and muti-
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lating his face and arms, burning and destroying both

of his eyes so that the same are beyond recovery, and

making him totally blind for the remainder of his

life-time. (Par. 7, Am. Com. Record, 9-10.)

Plaintiff demands judgment for $50,000 and costs.

Defendant filed a demurrer stating two grounds:

1st. That the amended complaint does not state

facts sufficient to constitute a cause of action, and

2nd. Want of jurisdiction of Court below. (Rec-

ord. 12-13.)

The argument and Court's decision was upon the

first ground.

Upon argument of the demurrer to the Court below

and after consideration, the Court sustained the same

and the plaintiff excepted to the order sustaining said

demurrer, and exceptions were allowed by the Court.

(Record, 14-15 ) The plaintiff, desiring to stand on

bis amended complaint, gave notice in open Court of

the fact, and the Court then and there dismissed the

cause iind rendered judgment accordingly. Ibid p. 15.)

Plaintiff took exceptions to said order of dismissal and

exceptions were allowed by the Court. (Ibid p. 15.)

Plaintiff gave notice of appeal in open Court, and the

same was duly noticed in the order and judgment of

dismissal. (Ibid p. 15.)

Plaintiff thereafter filed his assignment of errors

(Record, 16,) and sued out his writ of error, which

was allowed by the Honorable C. H. Hanford, United

Slates District .ludge, and one of tho Judges of this

Honorable Court. (Ibid p. 18 19,) ami asks a reversal
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of the order sustaining the demurrer and the order and

judgment of dismissal of this case below.
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ASSIGNMENT OF ERRORS.

Plaintiff in error assigns as material errors of record

as follows:

I.

That the Court erred in sustaining the demurrer of

the defendant therein to the amended complaint of the

plaintiff therein for the reason that the said amended

complaint states a complete cause of action against the

defendant therein.

II.

That the Court erred in rendering judgment therein,

dismissing the plaintiff's action therein, for the reason

that the said judgment was contrary to law.
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ARGUMENT.

We contend that the Court erred in sustaining the

demurrer and dismissing the cause below, for the facts

stated in the Amended Complaint are sufficient to con-

stitute a cause of action for damages against the

defendant Company, and then, as Chief Justice Fuller

says, in Gardner vs. Mich. Cen. R. Co., "The question

of negligence is one of law for the Court only where

the facts are such that all reasonable men must draw

the same conclusions from them ; or, in other words, a

case should not be withdrawn from the jury unless the

conclusion follows as matter of law that no recovery

can be had upon any view which can bo properly taken

of the facts the evidence tends to establish.'' (14 Sup.

Ct. Reptr. 144 ) It is true he was commenting upon

the Court's duty upon demurrer to the evidence or

motion to withdraw from the jury.

Plaint id's Amended Complaint is exceedinglv full

and complete, and a multitude of witnesses could not

add to the facts The Plaintiff was mining coal at the

face of a chute 125 feet from the gangway. The law

of Washington compelled the Company to have such

a circulation of air at that place as to free it from gas

and smoke. The law of Washington referred to is a

part of Sec. 9, Ch. LXXXI, Laws of 1891, entitled

"An Act Relating to the Proper Ventilation and Safety

of Coal Mines, etc.,,' which is as follows:

(Sec. 9.) "The owner, agent or operator of every
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coal mine, whether operated by shaft, slope or drift,

shall provide and maintain in every coal mine a good

and sufficient amount of ventilation for such persons as

may be employed therein, the amount of air in circu-

lation to be in no case less than 100 cubic feet for each

person per minute, measured at the foot of the down-

cast, the same to be increased at the discretion of the

inspector, according to the character and extent of the

workings or the amount of powder used in blasting,

and said volume of air shall be forced and circulated

to the face of every working place throughout the mine

so that said mine shall be free from standing powder

smoke and gases of every kind."

The common law imposes this duty as well as the

statute law. The firo boss split the air and only a

portion reached the face of the working place in chute

No. 2; gas accumulated; an explosion occurred; plain-

tiff was damaged. The gas exploded because of its

accumulation, it accumulated because of a lack of air

circulating up at the face of the working place of tho

chute; the lack of air was because a portion was

allowed to go through the first crosscut; the air went

through tho first cross-cut because of tho defectivclv

arranged canvas gate. Can it be said "That all reason-

able men must draw tho same conclusion" as tho Court

below.'

While there is conflict among the authorities on

many points and features on tho law of negligence

arising between master and servant, there is little, if

any, on the point that "an obligation rests upon tho
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master to exercise ordinary care in providing a reason-

ably safe place for the servant to work, and also to

use ordinary diligence in keeping it thereafter in a rea-

sonably safe condition." (Gowen v. Bush. 76 Fed. 352.)

And it is part of the contract of employment—"An
obligation the more important and the degree of dili-

gence in its performance the greater in proportion to

the dangers which may be encountered." (Hough v.

Ry. Co 100 U.S. 218.) There are sevoral leading

cases in tho State Courts upon this point, but as they

are cited and copiously copied from in the U. S. Court

decisions, we will simply refer to and cite United

States Court d cisions.

The first of the leading cases decided by the United

States Supreme Court upon this point is the Hough

case cited above. This case was a critical review of

the authorities upon the points, "Whut arc tie natural

ordinary risks incident to the work in which the ser-

vant engages; what are the perils which in legal con-

templation are presumed to bo adjusted in the stipula-

ted compensation; who within tho true sense of the

rule or upon grounds of public policy aro to be deemed

fellow-servants in the same common adventure or

undertaking?"

Speaking cf the exceptions to the rule of the law in

relation to fellow-servants, the Court say: (p 217,)

"One and perhaps the most important of those excep-

tions arises from tho obligation of tho master, whether

a natural person or corporate body, not to expose the

toivant when conducting the master's business to
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perils or hazards against which he may be guarded by

proper diligence upon the part of the master. To that

end the master is bound to observe all the care which

prudence and the exigencies of the situation require in

providing the servant with machinery or other instru-

mentalities adequately safe for use by the latter. . .

.

The rule of law which exempted the master from

responsibility to the servant for injuries received from

the ordinary risks of his employment, including the

negligence of his fellow servants, does not excuse the

exercise of ordinary care in supplying and maintaining

proper instrumentalities for the performance of the

work required One who enters the employment of

another has a right to count on this duty and is not

required to assume the risks of the master's negligence

in this respect. The fact that it is a duty which must

always be discharged, when the employer is a corpo-

ration, by officers and agents, docs not relieve the cor-

poration from that obligation."

This case is followed in the case of N. P. 1{. Co, v.

Herbert, 116 U. S. The Court said upon this point

(at ]». 648): "The servant doos not undertake to incur

the risks arising from the want of sufficient and skill-

ful co laborers or from defective machinery or other

instruments with which hois to work. His contract

implies that in regard to these matters his employer

will make adequate provision that no danger shall en-

sue to him. This doctrine has been so frequently

asserted by the Courts of the highest character llial it
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can hardly be considered as any longer open to serious

question."

The next case of note is the case of B. & O. R. v.

Baugh, (13 Sup. Ct. Reptr. 914 ) This case is impor-

tant because of the clearness of the decision. At page

922 the Court say, in approval of the Hough and Her-

bert cases cited above, and in relation to the point at

issue: "This Court recognized the master's obligation

to provide a reasonably suitable place and machinery

and that a failure to discharge this duty exposed him

to liability for injury caused thereby to the servant,

and that it was as immatoiial how, or by whom the

master discharged that duty. The liability was not

made to depend in any manner upon the grade of ser-

vice of the co-employee but upon the character of the

act itself and a breach of the positive obliga'ion of tho

master."

These cases, it is true, apply to the principle of

safety physical appliances, but the same principle ap-

plies as to the place the servant is to perform the work

of the master. Tho leading case directly on this point

in the U. S. Supremo Court is Gardner v. Mich. Cen.

R. Co. (14 Sup. Ct. Reptr 140.) The servant was in-

jured by a hole in the planking where he was working

at coupling car?. After citing the Hough case and

reiterating the doctrine heroin quoted, tho Court said:

(at p. 143,) "The principles aro reiterated in very many

authorities and among them in Snow v. R. R. Co., 8

Allen 411, referred to with approval by tho Supremo

Court of Michigan in this case and much in point. It
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was their rule that a railroad company may bo held

liable for an injury to *one of its servants which is

caused by want of repair in the road-bed of the rail-

road and that if it is the duty of a servant to uncouplo

the cars of a train and this cannot be easily done while

the train is still, and he endeavors to uncouple them

while the train is in motion, and steps upon the cars

and meets with an injury which is caused by want of

repairs of the ro;id-bed, the Court cannot rule as a

matter of law that he is carekss but should submit the

case to the jury, although ho continued in the employ-

ment of the company after he knew of the defect. The

approximate cause of the injury was a hole in ono of

the planks laid down between the rails of the defend-

ant's railroad where it crossed the highway, whi^h had

existed for more than two months to the knowledge of

the plaintiff, who had complained of it to the repairers

of the tracks of the railroad. The Supremo Judicial

Court of Massachusetts held that the defendant was

not relieved of its liability to the plaintiff by reason of

any relation which subsisted between him and it at the

time of the accident arising out of the employment in

which he was engaged, i ecauso among other reasons it

did not appear that the defect in the road was the

result of any such negligence in the servant as to ex-

cuse the defendant, but was caused by a want of repair

in the superstructure between the tracks of the defend-

ant's road which defendant was bound 1o keep v. a

suitablo and safe condition so that plaintiff could puss

over it without incurring tho risk of injury. The li;:-
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bility was rested on the implied obligation of the

master under his contract with those whom he employs

to use due care in supplying and maintaining suitable

instrumentalities for the performance of the work or

duty which he requires of them, and renders him liable

for damages occasioned by neglect or omission to ful-

fill this obligation, whether it arises from his own want
of care or that of his agents to whom he entiusts the

duty. We regard this doctrine as so well settled that

in iJ. R. Co. v. Cox (145 U. S. 593-607) and 12th Sup.

Ct. 905 we contented ourselves without discussion with

a reference to some of the cases in this Court upon the

subject.
''

The Circuit Court of Appeals have had occasion to

pass on ca?es with facts almost identical with the facts

in this case The case of U. P. Ry. Co. v. Jarvi, 53

Fed 65, was what we might call "the falling rock case."

A rock in a gangway of a mine fell and injured a miner.

Judge Sanborn, rendering the opinion for the Court,

paid upon the point we are discussing: "It is the duty

of the employer to exercise ordinary rare to provide <i

reasonably safe place in which his omplovco may per-

form his service. It is his duty to use diligenco to

keep this place in a reasonably safe condition s ) that

his servant may not be exposed to unnecessary and un-

reasonable risks. The care and diligence requirod of

the master is such as a reasonably prudent man would

exercise under like circumstances in order to protect

his servants fiom injury It must be commensurate
with the character of tho service required and with tho
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dangers that a reasonably prudent man would appre-

hend under the circumstances of each particular case.

Obviously a far higher degree of care and diligence is

demanded of the master who places his servant at

work digging coal beneath overhanging masses of rock

and earth in a mine than by him who places his em-

ployee on the surface of the earth where danger from

superincumbent masses is not to be apprehended. A
reasonably prudent man would exercise greater care

and watchfulness in the former than in the latter case,

and throughout all the varied occupations of mankind

the greater the danger that a reasonably intelligent

and prudent man would apprehend, tho higher is the

degree of care and diligence the lav/ requires of the

master in the protection of the servant. For tho fail-

ure to exercise this care, resulting in Ihe injury of tho

employee, the employer is liable; and this duty and

liability extends not only to the unreasonallo and un-

necessary risks that are known to tho employer, bat to

such as a reasonably prudent man in the exercise of

ordinary diligence—diligence proportionate to tho

occasion—would have known and apprehended.'' Tho

Court hero cites many authorities. Then, wishing to

become more complete in his statement, the Judgo

proceeds:

"This duty and liability rest upon the same prin-

ciple and are governed by tho same rules as tho duty

and liability to provide and keep in reasonably safo

condition the machinery and tools furnished employees.

While the master is not a guarantor or insurer of the
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safety of the place in which he puts his servant, or of

the safety of the tools or machinery he furnishes, he is

in every case bound to exercise that care and diligence

proportionate to the occupation and the occasion which

a reasonably intelligent and prudent man would use

under like circumstances, both to provide and keep in

reasonably safe condition the place of work and the

machinery and appliances requisite to its performance.

This duty is personal to the master and cannot be so

delegated as to relieve him of liability." (II. R. Co. v.

Herbert, Supra
)

la spoaking of the care and diligence imposed upon

the master in a case of this character, the Judge said:

"Of the mastor is required a care and diligence in the

preparation and subsequent inspection of such a place

as a room in a mine that is not in the first instance

demanded of the servant. The former must watch,

inspect and care for the slopes through which and in

which the servants work, as a person charged with tlio

duty of keeping them reasonably safe would do. The
latter has a right to presume, when directed to work

in a particular place, that the master has performed

his duty, and to proceed with his work with reliance

upon this assumption unless a reasonably prudent and

intelligent man in the performance of his work as a

miner would have learned facts from which he would

have apprehended danger to himself."

One Norman was injured by a defective plank in tho

flooring of the freight shed where he was working and

sued for damages, (Norman v. Wabash li. Co. G2 Fed.
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727.) The Circuit Court of Appeals for the Sixth Cir-

cuit approved the above ease and snid upon the point

of law governing the duties between employer and

employee as to a safe place for performing the work,

as follows:

"The law governing the reciprocal duties of employer

and employee with reference to the safe condition of

the place where the employee is to work or of the

machinery and tools with which he is to do his work

is well settled. It is the duty of the employer to exer-

cise ordinary care to provide and maintain a reasonably

safe place in which the employee is to perform his ser-

vices, so that the employee shall not be exposed to

unnecessary and unreasonable risks. The employee

has a right to presume, when directed to work in a

particular place, that reasonable care has been exer-

cised by his employer to see that the placo is free

from danger, and in reliance upon such assumption

may discharge his duties in such place, unless there

are obvious dangeis which would lead a reasonably

prudent employee cither to refuse to work in the place,

or to make complaint of the same to his master."

The nice questions arising in the cases where the

damage was the result of negligent foremen, superin-

tendents, or those in charge of distinct departments,

cannot come in a case of this character to call for

close distinction and iitricate points of law. There

may bo a question of contributory negligence, but that

cannot bo settled by demurrer; it must be left to the

jury. The question is upon the chnraoter of the work
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done by the negligent person. His general duties may-

be those of a fellow servant yet if he is entrusted with

furnishing a safe place to work or safe machinery to

another employee to work with, he is performing the

duty of the employer as a vice-principal.

"It is implied in the contract between the parties

that the servant risks the dangers which ordinarily

attend or are incident to the business m which he vol-

untarily engages for compensation; among which is the

carelessnoss of those at lea^t in the same work or em-

ployment, with whose habits, conduct and capacity he

has in the course of his duties an opportunity to be-

come acquainted and against whose neglect or incom-

petency he may himself take such precautions as his

inclination or judgment may suggest. But it is equallv

implied in the same contract that the master shall sup-

ply the physical means and agencies for the conduct

of his business. It is also implied, and public policy

requires that in selecting such means ho shall not be

wanting in proper care. Bis negligence in that regard

is not a hazard usually or necessarily attendant upon

the business nor is it one which the servant in leiial

contemplation is presumed to risk, for the obvious rea-

son that the servant who is to use tho instrumentalities

provided by the master has ordinarily no connection

with their purchase in the first instance, or with their

prcsei ration or maintenance in suitable condition after

they have been supplied by the master. . . .The agents

who are charged with the duty cf supplying safo

machinery are not in the true sense of the rule relied
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upon to be regarded as fellow-servants of those who
are engaged in operating It. They are charged with

the master's duty to his servant. They are employed

in distinct and independent departments of service,

and there is no difficulty in distinguishing them even

when the same person renders service by turns in each,

as the convenience of the employer may require."

(Hough v. Ry. Co. Supra, pp. 217-219.)

The principle here laid down is followed by the

Supreme Court of the United States in the Gardner

case, and also in the case of B. & O. R. Co. v. Baugh,

supra, in which Justice Brewer very clearly states,

at p. 921:

"Again, a master employing a servant impliedly en-

gages witli him that the place in which he is to work

or by which he is to be surrounded shall be reasonably

safe. It is the master who is to provide the place and

the tools and the machinery and when he employs one

to enter into his service he impliedly says to him that

there is no other danger in the place, the tools or the

machinery than such as is otvious and necessary. Of

course some places of work and some kinds of machin-

ery are more dangerous than others, but that is some-

thing which inheres in the thing itself, which is a

matter of necessity, and cannot be obviated. But

within such limits Ihe master who provides the place,

the tools and the machinery owes a positive duty to

his employee in respect thereto. That positive duty

docs not go to the extent of a guarantee of safety but

ii does require thai reasonable precautions be taken to
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secure safety, and it matters not to the employee by

whom that safety is secured or the reasonable precau-

tions therefor tak.en. He has a right to look to the

master for the discharge of that duty, and if the mas-

ter, instead of discharging it himself, sees fit to

have it attended to by others that does not change the

nature of obligations to the employee, or the latter's

right to insist that reasonable precaution shall betaken

to secure safety in these respects. Therefore, it will

be seen that the question turns rather on the character

of the act than on the rolations of the employees to

each other. If the act is one done in the discharge of

some positive duty of the master to the servant, then

negligence in the act is the negligence of the master."

The Justice approves the language of Justice Valen-

tine of the Supreme Court of Kansas, in li. R. Co. v.

Moore, 29 Kan. C32-C44, and quotes: " And at common
law, whenever the master delegates to any officer, ser-

vant, agent or employee, high or low, the performance

of any of the duties above mentioned, which really

devolve upon the inaster himself, then such officer, ser-

vant, agent or employee stands in the place of tho

master, and becomes a substitute for the master, a

vice-principal, and tho master is liable for his acts or

his negligence to the same cx'.ent as though the master

himself had performed the acts or was guilty of iho

negligence
"

It is the employer who furnishes tho place for tie

employee to work and the tools he is to work with.

Who would furnish these if the employer did not? Ho
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is the source of these necessary things. Without a

place to work for the employer and without appliances

to work with there can be no relation of master and

servant existing between the employed and the em-

ployer. "If no one was appointed by the company to

look after the conditions of the cars (for instance) and

see that the machinery and appliances used to move

and to stop them were kept in repair and in good work-

ing order, its liability for tho injuries would not be the

subject of contention. Its negligence in that caso

would have been in the highest degree culpable. If,

however, one was appointed by it, charged with that

duty and the injuries resulted from his negligence in

its performance, the company is liable. Ho was, so far

as that duty is concerned, the representative of tho

company. His negligence was its negligence and im-

posed a liability upon it." N, P. R. Co v. Herbort,

Supra, 652.

Here is a test of the cases of this character. If tho

party entrusted by the employer furnishes the safe

place or the physical appliances ho certainly is per-

forming the duties of tho master and not the duties of

a fellow- servant.

The case of Gowan v. Bush, 76 Fed. :>49, decided by

the Circuit Court of Appeals of the 8th Circuit is

directly in point with every question in this case. Bush

was a miner at work for Gowcn, a receiver of tho

owner of the mine. The mine generated gas, making

it dangerous to work; gas accumulated; an explosion

occurred and Bush \v;is damaged. At the trial tho
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"Court refused to give two instructions which were

asked by the receiver, which instructions were to this

effect: that two of the receiver's employees, to-wit:

John Murphy and James Scarratt were fellow-servants

of the plaintiff; and if the explosion was occasioned by

the negligence of either of these men in failing to dis-

cover the presence of gas in portions of the mine other

than the place where the plaintiff was at work, then

the defendant was not liable to the plaintiff for such

neglect on the part of these men. A sufficient reason

why neither of these instructions should have been

given in the form in which they were asked is found

in the fact that in so far as the duty was devolved upon

these men, (John Murphy and James Scarratt) of going

through the mine from time to time and inspecting it

and seeing whether it was free from gas, they wero

discharging a personal duty of the master, which he

owed to all the miners who wero at work in the mine,

and wbi'e discharging such personal duty of the master

these men were not fellow-servants of the plaintiff, no

matter what relation they may have occupied towards

him when they wero engaged in the performance of

other and different duties. An obligation rests upon

the master to exercise ordinary care in providing a rea-

sonably safe place for the servant to work and also to use

ordinary diligence in kocping it thereafter in a reason-

ably safe condition. This is a personal duty of the mas-

ter which he cannot devolvo upon another in such a way

as to relieve himself from liability in case iho d utj is not

performed, or is discharged in a negligent manner."
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The Court then cites and quotes from the case of R.

R. Co. v. Jarvi, supra, and ends its conclusions as fol-

lows: "It is evident, we think, that the instructions

and questions wero faulty and ought not to have been

given for the reason that they exempted the receiver

from responsibility for the negligent performance of

one of his personal duties, to-wit: the du'y of properly

inspecting the mine and seeing that it was kept in a

reasonably safe condition."

Now, let us apply the facts in this case to the law as

almost universally held by the Courts and herein par-

tially set out. The defendant in error was operating a

coal mine, large quantities of gas accumulated in the

mine or came out of the coal as it was mined, which

would fill the mine, and made it dangerous to operate.

(Rec. p. 5.) On tho 22nd day of June, 1896, tho com-

pany sent plaintiff in error to his working place to

mine its coal. (Rec p. G.) That working place was 125

feet up from the gangway. All the gas of the mine in

the proximity of chute No. 2 would accumulate at the

face thereof. This company said to the plaintiff, in

law and as part of its contract. "(Jo to the face of tho

working place of chute No. 2 and mine coal and it will

be reasonably safe. A circulation of air is provided in

such quantities as to free tho placo from smoke and

gas. The duty of the firo boss is to seo you safe. We
have entrusted that work to a reasonably careful per-

BOO ami you shall be Bafe as far as lies in the com-

pany's power to make i< so." With this contract, this
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safeguard surrounding him the plaintiff in error went

to the face of the working place of chute No. 2 and

commenced mining coal. He soon found gas accumu-

lating and on his way down the chute he noticed the

gate in the first cross-cut partially open and a large

volume of air passing down and out of the working

place and not circulating at the face of the working

place. (Rec. p. 8.) He notified the fire boss of the

accumulation of gas and the defective gate in the first

cross-cut. (Rec. p. 9.) It then became the duty of

the fire boss to arrange the gate and have more circu-

lation of air at the face of the working place of chute

No. 2. Plaintiff in error had a right to depend on that

duty being performed; he had a right to believe it was

performed ; believing the fire boss had performed his

duty, he went to the working place and in his usual

way lit a match to light the fuse attached to a charge

of giant powder to make a blast. The fire boss had

not done his duty. He negligently allowed the gate

to remain open and the gas to accumulate at the plain-

tiff's working place. The air being split and onlv a

portion going around through tho second cross-cut, the

tendency of all the gas carried on tho current of tho

air as it passed through tho mine was to accumulate at

the face of chute No. 2. Tho pas carried on tho cur-

rent would naturally rush to the face of tho chute and

not follow down with the current that went through

the opening left in the gate in the first crosscut Here

was an exceedingly dangerous condition which the fire

boss must have known. It was his duty to see that
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the circulation of the air in the mine should be so

arranged that the gas would all be carried out, instead

of being carried to the faces of the chutes, by a divided

current and left there to accumulate and explode to

the injury of the miners. While the fire boss was at

work as such ho could not in any way be a fellow-

servant.

The defendant in error cited the case of Morgan v.

Carbon Hill Co., 6 Wash. 577, wherein the Court is

wanted to say that a fire boss is a fellow-servant to

the miner. But it does not say so. The Court tay

that at the time of the acts complained of in that case

the fire boss was not a vice-principal. Morgan and the

fire boss at the time of the accident were sitting in tho

gangway of the mine, talking of their speculations in

town lots. The fire boss lit a match to light his pipe

and an explosion occurred, killing both the fire boss

and Morgan. One other duty of the fire boss was in

directing the men to leave their place of work when he

found it dangerous. This duty is natural with his

duties of inspection and of managing the air circulation

in the mine, and at the face of tho working places.

The Court say at p. 579: "The only control, if any,

that Jones as fire boss had of the men was to direct

them to leave tho place where they were working and

go to another place if their continuance at work in the

first place was in his opinion dangerous; but even if

we assume that in determining that question and di-

recting the employees by virtue of tho authority so

given him ho would be acting as a vice-principal, it



Carbon Hill Coal Company. 27

does not follow that at the time of the accident he was

engaged in the duty required of him as such vice-

principal. In the situation in which he found the de-

ceased party and the witness Williams and while they

were together up to the time of the accident he had by

virtue of his duties as fire boss no right whatever to

control their action, consequently at that time he did

not stand in any such relation to them as would make
the company responsible for his acts."

The Court seem to lay stress on "control of men'' as

if that had anything to do with the fundamental prin-

ciples of law governing the relation of master and ser-

vant in regard to a safe place and safe appliances.

This case decides nothing except that at the time of

the accident the fire boss and miner were not perform-

ing their duties of employment. "Consequently at

that time ho (the fire boss) did i.ot stand in any such

relation to them (the miners) as would make tho com-

pany responsible for his acts."

We have this much to say of this case becauso tho

Court below thought it decided as a proposition of law

that a fire boss was necessarily a fellow -servant of the

miners and it was his duty to follow the State Supremo

Court. On both propositions tho Court below was

wrong. Gardner v. Mich Con. l\. Co., supra, p. 142-3,

and cases cited on this point.

Under tho law as declared by cv« ry decision of the

United States Courts, except the Court below in this

case, the duties of John Lowery as fire boss muko him

a vice-principal of the defendant in error. He is cm-
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ployed as fire boss for the "purpose of providing the

said mine with air and * overseeing and conducting,

guiding and managing the ventilation of the said mine

for the proper escape and in freeing the said mine from

all gases and smoke of every kind for the safety of the

employees of the said defendant commonly known as

'miners.'" (5th par. Am. Com. Rec. p. 6 ) Without

some one to perform this work coal could not be mined

for it would be death to every miner who would

attempt it, Miners go into this death trap with their

lives in the hands of the fire boss. A circulation of

air throughout the chutes, cross-cuts, canals and gang-

ways of the mine is as much necessary to life as it is

in the pulmonary cells of the miner. The defendant

company performing its duties in having a sufficient

circulation of air at the face of the working places

secures reasonable safety. (3rd par. Am. Com. Rec.

p. 5.) That responsibility cannot be shifted so as to

relieve the employer, for "the law doth give it" and

the Court should have allowed it. Therein the Court

below committed error, we respectfully submit.

GOVNOR TEATS and

FREDERICK A. BROWN,
Attorneys for Plaintiff in Error.



CANG
A—First Cross-cut. B—Second ». ross-cut. D—Face of working place in Gangway. E-
at entrance of first Chute. F—Gate in first Cross-cut. Dartlv ooen. H—Brattice in second C





;aS$SSJ$$$SS$$$S$S&*S3$S$S&J^^

IN THE

United Us Circuit Court of kals

FOR THE NINTH CIRCUIT,

E QSWOLD SOMMER,
Plaintiff in Error.

vs.

I Carbon Hill Coal Company,
Defendant in Error

No. 412

FILEDf
BRIEF FEB 14=1898!

o:fv

Defendant in Error,

In Error to the Circuit Court of the

United States for the District of

Washington, Western Division.

JAMES M. ASHTON,
Attorney and Counsel for Defendant in Error.





IN THE

lW Hues rat
i i

FOR THE NINTH CIRCUIT,
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Carbon Hill Coal Company,
Defendant in Error

No. 412

Brief of Defendant in Error.

Tlie Defendant in Error controverts the state-

ment of this case as set forth in the brief of Plaintiff

in Error, and respectfully submits the following as a

succinct statement of the questions involved in this

action, and in the manner in which they are raised:

—

STATEMENT OF CASE.

This case is before this court on demurrer to the

amended complaint and involves hut two questions :

1st. Does the amended complaint

state facts sufficient to constitute a cause of

action?

2d. Had the Court below jurisdiction

of the case?



It did not become necessary for the court below

to determine the second question as it decided that it

appeared from the face of the complaint that the same

did not state a cause of action.

An abstract of the facts stated in the amended

complaint is

That defendant in error on June 22nd, 1896, was

operating a coal mine in Pierce county, State of

Washington. The plaintiff in error was at work as a

coal miner in the mine on that date, and had been so

working for eight years prior thereto. The mine gen-

erated gas, which is not dangerous, provided air and

ventilation to the face of the working places is main-

tained pursuant to the laws of the state, which require

100 cubic feet of air per minute for each person in the

mine. This volume of air must be increased if in the

opinion of the State Coal Mine Inspector an increase

is necessary, and it must be forced to the face of every

working place See ^[4 of Am. Corap. page 6 of

Record.

That defendant in error had in its employ a man

named John Lowery who was known as a Fire Boss

and who was employed for the purpose of providing

the air and overseeing, conducting, guiding and man-

aging the ventilation and in freeing the same from

gas. See ^[5 Am. Comp. p. 6 Record.

Thai on the above date, plaintiff in error was

mining coal at a place known as the Face of Chute

Number 2, which chute was 125 feet from the rang-



way and connected with Chute Number 1 by two

crosscuts.

That these crosscuts are driven between the

Chutes at intervals of about 40 feet.

That the air is forced through the last crosscut or

the one nearest the working place to that place; the

crosscut next below being closed by the Fire Boss by

means of a Canvas Gate across the lower crosscut,

which forces the air up the most practicable chute and

and through the last crosscut to the working place

clearing it of gas and the smoke which is made by the

miners in blasting or shooting the coal.. See ][6

Am. Comp. page 7 Record.

That plaintiff in error before his injury noticed

that gas was accumulating where he was working be-

cause of insufficient ventilation, and this was because

Lowery left an opening in this Canvas Gate through

which the air was escaping without reaching the

place where Sommer was at work, and because the

crosscuts were driven 40 feet apart when they should

have been not over MO feet.

That Sommer went and complained to Lowery

about the ventilation, and then returned to his work,

believing Lowery would fix the gate, that Lowery failed

to do so, and Sommer, in firing a shot in this place,

without seeing that Lowery had done as requested, and

without his promise to do so was injured by the gas

exploding. See *[[7, Comp., pages 8and 9 of Record.

That the injury was because defendant in error



did not supply enough air at the place of injury to

keep it clear of gas.
^ That plaintiff was in good health;

careful and cautious in dangerous places while mining
for several years in this mine. That he has been dam-
aged in the sum of $50,000. To this state of facts tin-

defendant in error demurred, raising the two points

first above stated, and the demurrer was sustained.

See pages 12. 13 and 14 of Transcript.

With all due respect to the opposite counsel. 1

want to say a few words about the extraordinary pro-

ceeding of MANUFACTURING ALLEGED FACTS for this

court entirely outside of those in the complaint in

question. 1 refer to the Map which has been boldly
embodied in the brief of plaintiff in error. Were it

properly there, it should not be considered, because it is

grossly misleading and inaccurate in every particular,

except in those which opposing counsel apparently
wish to press into the ease in any .-vent. Such a map
forms no part of the record in this court or elsewhere,
and should, under every principle of practice, be dis-

regarded and STRICKEN FROM the files of Tins COURT.
It is not prepared to any scale. The length and width
of passage ways and all other features of this part of

the mine are not apparent nor can they be ascertained.

'I be entire mine and surroundings of the LOCUS i\

quo are not shown. The ventilating appliances, volume
of air, and the methods adopted by defendant in error
in ventilating the mine must he left to conjecture. The
raaP is no1 proven or authenticated in any manner,



nor can it be, as it forms no part of the complaint in

question, and in fact has no existence except as a i

suit of the unfair desires of counsel.

Coming now to the facts in the Amended Com-

plaint and the real questions at issue;—Is it not clear

that this Complaint upon its face shows two facts

either or both being an absolute bar to plaintiff s re-

recovery? viz.

1. That Lowry and plaintiff were fellow

servants.

2. That plaintiff prior to the injury was

guilty of the grossest kind of contributory

NEGLIGENCE.

Taking these points in their order and assuming

as must be done, but solely for the purposes of this

argument that every allegation in the amended com-

plaint is true, we find that at the time in question,

Lowery was or should have been attending to this can-

vas curtain. That in regulating it he turned up one

corner of it same as we would fold up a corner of a

window shade, and that he turned it up too far, or was

negligent in turning it up at all. The latest doc-trine

settled now by the highest courts in the land, is that

the CHARACTEB OE THE ACT AT THE TIME IN QUESTION >s

the decisive point fixing the relation of joint workers

as to whether their status was that of fellow-servants

or otherwise. If the act he one which ordinarily must

be performed by the master himself, then it mat-

ter not to whom he delegates its performance,

that other is a vice-principal, and his act, if negligent,

will make the master liable, it matters not what the



rank, authority, power or duties of the delegated party

may be. Until the last year or two many courts, not

excepting the supreme court of the United States

have been floundering in a sea of uncertainty on this

fellow-servant doctrine. They have finally settled as

the law what was decided by the Court of Appeals of

the state of New York in 1880, in the case of Crispin

& Babbitt, 81 N. Y., page 516.

The attention of the court is specially directed to

this case, as it was there much more difficult to apply

the true rule than in the ( !ase at Bar. In the New
York case, the party who directly caused the injury

by carelessly letting on steam was the Superintendent

of the Master, while in this case the man in a mine,

who is known as a Fire Boss is as much a miner as a

rope-rider, mule-driver, engineer, pump-tender, or any

other underground workman, because his acts in guid-

ing and watching the air, assuming (which is not the

ease) for this argument, that such was his duty, cannot

1 e more than the acts of any other workman in the

mines. One workman mines the coal, another guides

or pushes the car in to him, another drives a mule or

attends the rope cable, another attends to the pumps
and keeps tbe water out so the miners will not

drown, and another attends to the brattice (doth and

cloth curtains to guide the air so the miners will not

be killed with smoke «»r gas. Where is there is any

difference? Idle business is ext ra-ha/.ardous. The

duties of one are known to the other, they are of daily,

almost constant performance, Are not the risks as-

sumed? Was such not a risk assumed beyond doubt



in this ease at bar, where the complaint states that

Mr. Sommer had been employed in this mine for

eight years next befoke the ac< 'idknt, and was con-

sidered A CAREFUL AND CAUTIOUS MINER? He know

his surroundings, tools and appliances well, and well

knew the duties of those of his co-employees who

manipulated those appliances.

The statement in the complaint that Lowery was

"a vice-principal and not a fellow servant" does not

make him one. That is the mere conclusion of the

pleader. We might with the same degree of legal

jorce and reason call a mule driver a mule boss or

the engineer an engine boss and thus conclude he

was a vice-principal.

In all the books there can be found but one line

of duty in whicha fire boss in a coal mine figures

as a vice-principal and the decisions differ on that

point and that is when he makes his rounds pursuant

to law early in the morning and before the miners

go to work for the purpose of seeing whether or not

there is standing gas in the working places or elsewhere

in dangerous quantities. The leading case upon this

question is: Redstone Coke Co. vs. Koby 8 Atlantic

Re] orter, page 593.

This is a decision of a very able court—the Su-

preme Court of Pennsylvania—and the court whose

decisions are given great weight in these coal mine

ease-, as that court has for years been carefully consid-

ering and adjudicating cases of this character, on ac-

count of the large number of coal mines being oper-



ated in that state.

This decision is in principal on all fours with

the case at bar, and almost so in fact, There Roby

the miner was injured by his lamp igniting the "black

damp" (which is the same as the gas in this case) that

had accumulated where he was working because the

" Mining Boss " (which is the term sometimes used

in Pennsylvania, and corresponding with "Fire Boss"

in Washington) had not regularly examined the mint'

and had not measured or kept account of the air cur-

rents. The court assuming such facts to be true said

they "only prove the mining boss to have been negli-

gent, of which fact the miners themselves had ample

means of knowledge, while the owners had none," [see

page 595 of decision]. On page 594 the court says

—

"Where the mine owners have exercised reasonable

care in the selection of a competent mining boss, they

are not liable for injuries resulting from his neglig-

ence. His CO-EMPLOYEES TAKE THE RISK OF HIS XEo-

eioexoe PRECISELY as ix oTiiEi; CASES. If he is in-

competent or careless, they can at once discover it,

and notify the superintendent; while the owners, with

every wish to protect the miners, have no such oppor-

tunities of information." This case also holds, as does

the case of Crispin v. Babbitt supra that these ques-

tions of fellow-servant, his negligence, and the as-

sumption of that risk by the injured party, are ques-

tions OF I.AW FOE Till': COURT To DECIDE AND Not OF

FACT TO BE SUBMITTED To Till': JURY.

The attention of the court is particularly direc-

ted to this case of Redstone Coke Go. vs. Robv ;m (I



the case, therein cited:-The cases of Reese vs. Biddle,

112 Pa St 3 Atlantic Rep. page 813, Waddell vs.

Simoson, 112 Pa St 4 Atlantic Rep page 725 are in

every way in point.

These Pennsylvania cases are all considered in

the light of the statutory laws of that state. See

Public Laws of Pennsylvania p 58, Act of April 18,

1877 which are similar in their purpose and effect as

th • laws of Washington cited and quoted in tins com-

plaint in question. Sec Laws of Washington 1891,

pages 152 to 163, both inclusive; or the same act

found at page 77:^ of Vol. 1 of Hill's Statutes and

C >des of Washington.

Here it should be mentioned that the amended

COMPLAINT DOES NOT SHOW A VIOLATION OE THESE STAT-

UTES in ANY manner by tin- defendant in error.

Paragraph 4 of the complaint simply quotes a

a portion „f the statute, paragraph 9, says the acci-

dent "was caused bv the carelessness of the defendant

in nut having provided and maintained the proper

circulation of air." There is no allegation that it did

not have on hand and in operation proper machinery

and appliances for that purpose. Giving the plaintiff

terror the benefit of the only inference to be drawn

from these allegations, we must conclude that the

"carelessness of the defendant" was the carelessness oi

Lowery in leaving tic curtain turned up, and the au-

thorities are clear that this was the carelessness of a

fellow servant, and that his careless act was one oi

the "assumed risks.
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This is particularly true when we construe ^js4 and

9 of the complaint in the light of the other allegations

therein and such is the rule of construction—See

Estee's Pleadings and Forms Vol. 1. (2nd edition)

page 136, sec. 138 and cases there cited; Boone's ('ode

Pleading [edition of 1885] page oil and cases there

eited.

If defendant in error had violated the statute in

any manner, would not the State Inspector have long

before this accident so ascertained and disciplined or

prosecuted the defendant in error pursuant to his

statutory powers. See the statutes relating to the

operation of coal mines in State of Washington? supra,

and had he done so the amended complaint would

certainly so allege.

Before leaving the argument on this point as to

whether or not plaintiff and Lowery were fellow ser-

vants, and the plaintiff assuming the risks of Lowery's

negligence at the curtain, I beg to call the attention

of the court to the following recent State and Federal

cases, all of which so decide, viz :—.Jackson v. Norfolk

and W. R. Co., 27, South Eastern Reporter, p. 278;

Frawley v. Sheldon, 38, Atlantic Rep., p. 370; Moore

Lime Co., v. Richardson's Adm" X 28, South Eastern,

p.334; Morgan v. Carbon Hill Coal Co., 34, Pacific

Reporter, p. 152; Vol, 6, Washington Reports, p. 577;

Schroeder v. Flint A- P. M. R. Co.. 61, North Western

Rep. p. 663; Morch v. Toledo S. A M. Ry. Co., 71,

North Western, |>. 164.
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The whole question is worked out and Bettled by

the following decisions of the Supreme Court of the

United States —Northern Pacific P, R. Co. v. Hambly

154, T. S., p. 341): Central Railroad Co., v. Keegan,

160, I". S., p. 259; Northern Pacific R. R. Co., v. Chor-

lass, 162, U. S., p. 359; Northern Pacific P. P. Co., v.

Peterson, 162, U. S., p. 346; Martin v. Atchinson, T.

& Santa Fee R. R. Co., 166, U. S., p. 399; Northern

Pacific P. P. v. Poirier, 107, V. S., p. 48.

I desire to urge that the case of Jackson v. Nor-

folk & W. P. Co., SUPRA, is worthy of the most careful

examination by this court. A reading of the same

will give the court a complete comprehensive, and ex-

haustive view of a case the same in principle as this.

The decision is by one of the strongest state courts,

the Supreme Court of Appeals of West Virginia. It

reviews these questions, PRO and CON, in all their bear-

ings upon this case at bar, and arrays' and analyzes

the decisions of the Supreme Court of the United

States, which I have cited last above.

The doctrine in the leading and latest text books.

such as Brach on Contributory Negligence and Bai-

ley's work on the Master's Liability for Injury to

Servant is also judicially considered in this West

Virginia case, and 1 respectfully request this court to

read and give its usual careful consideration to

the same, when 1 maintain that the facts and

law in that ease will, in reason and justice,

he found to 'be applicable to this. Where LS

there any legal difference in the act of a
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conductor negligently signalling, and backing a car

against a brakeman, and a fire-boas negligently rais-

ing a curtain so as to permit gas to accumulate and

injure a miner. The coal company here could not

watch every act of this fire-boss in connection with

his duties. A law requiring that of an employer

would he a crying' injustice.

The duties of this fire-boss, at the time in ques-

tion, involved—and could only involv*—acts incident

to the conduct and operation of the business of min-

ing coal. There is not a syllable in the complaint to

the effect that defendant in error did not exercise

reasonable care and prudence in the employment of

Lowery.

It is not even alleged that he was incompetent,

or that the Company knew him to he incompetent.

For all that appears in the complaint the defendant

in error surrounded the "plaintiff with a fit and care-

ful fire-boss, and his functions in the matter of man-

aging, conducting and guiding the air by means of

this curtain or otherwise, were purely and dearly

those of meTe operation, He was not in another or

separate department as referred to by the Supreme

Court in case of R. \[. v. Peterson. StJPBA, anil his act

was purely that of n co-worker. These unfortunate

and distressing accidents are, it seem-, necessarily of

frequent occurrence in coal mining, the business being

extra-hazardous, more ho than railroading. The place

where Mr. Sommer was hurt, was originally made safe

and constantly kept so by his employer ns far as it
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was possible to do bo, considering the dangers and

hazard's of the business. The fact that the cross-cuts

weare 40 instead of 30 feet apart is not charged in 1 1 1
*

'

complaint as the cause of the accident, and even were

it so the plaintiff in error, accordiing to the complaint,

had for a long time previous to his injury (and with-

out complaint from him) been familiar with the loca-

tion and character of these cross-cuts, and it will he

conceded as elementary and settled that he assumed

the risks incident to their construction or operation.

But aside from this, there can he no presumption that

the cross-cuts were negligently located or driven, be-

cause they were placed there under and subject to the

inspection of a State Coal Mine Inspector, provided

for by the very act mentioned in the complaint.

Again, the court's attention is directed to the only

law of Washington which exists or ever has existed

on this subject of cross-cuts, and that law provides

that these cross-cuts shall not be over SIXTY feet

apart. See Section ."> of the "Act fob the PRO-

TECTION OF PERSONS WORKING IX COAL MINKS."

Laws of Washington, 1X1)7, page 60;

From all that appears in the complaint, the

brattice, curtain and all air appliances were "reasona-

bly safe and suitable. " The whole trouble seems to

have been in the manipulating of these appliances

by a fellow workman.

Passing to the cases of Frawley vs. Sheldon and

Moore Lime Co. vs Richardson supra, the reasons for

these decisions will be found in point.
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There can be no difference in priciple in a

foreman carelessly letting a hook drop and injuring a

workman or a foreman carelessly moving lime cars

so they injure a fellow workman from a fire-boss neg-

ligently raising a curtain in a mine or lowering it,

thereby injuring a miner.

Take the case of a switchman on a railroad

and a section hand or a member of the train crew.

The switchman fails to close the switch. A sec-

tion hand working on the track, or one of the crew of

the train is injured in the wreck of a train resulting

therefrom:—Would any person contend that the

switchman was not a fellow servant of the employee

injuied? Still the switchman manages and regulates

the switch by means of the switch bar; and in this

ease, the fire boss manages and regulates the air by

means of a curtain.

Counsel contend that His Honor, Judge Han-

ford predicated his decision on the case of

Morgan vs. Carbon Hill Coal Co. supra.

In this they are in error. That case was but

one of the decisions bearing upon the Rules of Law
which controled the judgment of the court below.

This Court in reading the decision of the Su-

preme Courl of the State of Washington in the

Morgan ease, will find that tic only reason-

able conclusion to be drawn from the second para-

graph thereof is a finding of the Courl that a fire-boss
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is not a vice-principal. The case of

Sayward vs. Carlson 23 Pac. Rep. p. 830

and referred to in the Morgan case will be found in

point with our contention in this case.

Counsel for plaintiff in error at pages 26 and 27

of their brief make an unfair and inaccurate ap-

plication of the Morgan case, because the court in that

case not only held that the fire-boss at the time of ac-

cident was not a vice-principal, but the court at page

579, vol. (3, Washington reports, squarely states that

Jones, the fire-boss, " had, by virtue of his employ-

ment NO RIGHT TO CONTROL THE ACTION OF THE MIN-

ERS IX THE PROSECUTION OF THEIR WORK." The COUrt

then states what the only powers of a tire-boss were,

and shows clearly its inclination not to assume that a

fire-boss is a vice-principal.

Assuming, purely for the sake of argument, that

the court below did follow the Morgan case, and aside

from the point as to whether questions of this kind

are those of local law or otherwise, was His Honor,

Judge Hanford not right in giving great wight to

the views of the highest court in the state when- the

ease was instituted and pending? Such is the settled

practice and a well established custom in the Federal

Courts, See Packer v. Whittier, SI, Federal Rep.,

p. :

,

):
>
>f>. and many cases there cited.

In all of the cases cited above, both Federal and

State, it will be found that the negligent party occu-
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pied a relation of employment to the injured person

superior to that existing between a ftre-bosa and a

miner.

Yet we find the doctrine for which we here con-

tend, recently hut finally settled by such of our ablest

state courts as have had these questions before thou
(as they are now at bar) and by the Supreme Court of

the United States in favor of and in strict accord with

the decision upon the facts shown by this amended
complaint, as rendered by the court below.
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SECOKD.

We come now to the second question arising

under the first ground of the demurrer, viz :—That

the facts stated in this amended complaint show the

plaintiff in error was negligent, and that his neg-

ligence contributed to his injury. It is, indeed, a

most serious question if it was not the direct cause of

the accident.

In cases of this kind counsel should be absolutely

fair, and if he can, consistently with his duty to his

client, he should be liberal. I will endeavor to be so.

What does the amended complaint tell us that the

plaintiff did? After stating that he was a miner

working for this defendant, and at this mine, for

EIGHT YEARS PRIOR TO AND INCLUDING a date, whieh

was the date of the accident [see 2nd, 5th, 6th and 7th

paragraphs.], he in the 3rd paragraph tells us what

he knows about the mine and its dangers.

It is evident that he must have gained this

knowledge when working there, as he tells us in the

same paragraph about the accumulations of gas, its

tendency, and how its dangers can be avoided by

proper ventilation on the part of the company, and

in the 4th paragraph tells us what the statute re-

quires in the way of air; but the pleading no where

informs the Court that the air was not there, and the

methods of ventilation as required by law, or that it

was not maintained EXCEPT BY axd on ACCOUNT ok THE

acts ok LOWERY, because it is apparent from the com-

plaint that if Lowery had not been negligent with
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the curtain the air would have

cross-cuts all right.

passed through the

In the 5th paragraph the plaintiff, through his

pleader makes Lowery the provider, overseer, con-

ductor, guider and manager of the ventilation.

The pleader strives hard to make him a vice-

principal and there closes the paragraph with a con-

clusion of law to the effect that he was such, while

all the pleadable facts in the complaint show other-

wise.

In the 6th paragraph he tells what he was doing,

and describes the passage-ways in the mine, their

method of construction, how the air is forced through

them, and shows the use of the canvas gate.

In the 7th paragraph iff informs tie- court

just where he was working at the time of the accid-

ent, and slates squarely that he x : \ • lcci

latino there. Then, in substance and fact, thai

so accumulated because Lowery did not manipulate

the canvas gate right, and thereby let a great volume

of air pass away, so it did not reach Lis working place

which thereby had an insufficient amount, and because

the cross-cuts should only have been •*!<> feet apart.

Now, what did plaintiff do? Continuing in this

7th paragraph docs he not state and show that soon

AFTEE NOTICING the gas he complained to Lowery and

notified him of rii!': cause, viz., the opening in tie'

gate, and requested Lowery to furnish more air.

Tint L >wery n sglecte I I » i i
- >. an 1 allowed the
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gas to accumulate. That plaintiff thought and be-

lieved he had freed the place of gas, and then what

do we find plaintiff doing, without looking, testing,

inquiring or taking any precautions to sec if Lowery

had done so, and apparently without waiting for him

tO do SO, but IN THE REGULAR COURSE OF HIS DUTY he

proceeds to the place and lights a match for

the purpose of setting off a charge of giant

POWDER. Could there he a stronger or clearer case of

contributory negligence revealed by any pleading?

In the first place

THE PLEADING FAILS TO ALLEGE ANY PROMISE ON

THE PART OF THE EMPLOYER TO CLOSE THE CANVAS

GATE OR OTHERWISE REMOVE THE GAS EITHER

THR )UGH LOWERY OR OTHERWISE.

It has long been well established law, that it

is negligence on the part of an

EMPLOYEE AFTER KNOWING OF DANGER, To RETURN TO

THE POINT OF DANGER, WITHOUT NOT ONLY A PROMISE

FY OR ON THE PART OF THE EMPLOYER TO REMOVE

THE DANGER, BUT THE EMPLOYEE MUST WAIT A REA-

SONABLE LENGTH OF TIME TO PERMIT OF THAT BE-

ING DONE, AND UNLESS HE ALLEGES OR PROVES THAT

THE EMPLOYEE! INFORMED HIM" THAT IT WAS DONE. HE

MUST FURTHER WHEN RETURNING EXERCISE SUCH

(ARE AND PRUDENCE AS A REASONABLY PRUDENT

MAN WOULD ORDINARILY EXERCISE UNDER THE CIR-

CUMSTANCES TO SEE THAT THE DANGERS OR DEFECTS,

AS THE CASE MAY HE. HAVE BEEN REMOVED OR
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CURED.

Did the plaintiff m error do this? Does not the

complaint expressly show that he did not? Does it

not show that he did just the reverse?

Instead of applying the general rule and con-

struing the pleading against the pleader, let us give

him the benefit of every doubt and say that he did

wait a reasonable time before returning if he ever

went far enough away to be out of the gas. The
fact remains that he did not secure Lowery's promise

to remedy the ventilation, nor does the complaint

ALLEGE THAT SUCH A PROMISE WAS GIVEN BY LOWERY OR

OTHERWISE. This IN ITSELF makes it impossible for

THE COURT TO DO OTHERWISE THAN SUSTAIN THE

DEMURRER.

The complaint does not allege that plaintiff in

error took any precautions when returning. Nor
does it allege that the dangers appeared to be re-

moved.

if plaintiff cuuld [as he says he did] discjv-
j

EB III i: <;.\rf BEFORE GOING TO LOWEBY, COULD HE

NOT DISCOVER IT AFTER RETURNING AND BEFORE

LIGHTING A MATCH To FIRE A BLAST? Til, IT IS SELF-

EVIDENT.

The Morgan case SUPRA, is in point on this <[iies-

ii"ii of contributory negligence, also the well con-

sidered case of Jackson v. Norfolk & W. R. Co.,

BUPRA.
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And see

Stiles v. Richardson, et al., 46, Pacific Re-

porter, p. 694,

And the case of

Blankenship v. Galveston Ry. Co., 38, South

Western Repr., p. 216.

The court is requested to read the text of this

case, as there the question arose on a demurrer to the

complaint, the plaintiff refusing to amend same as

here.

See :

Muss v Rafsnyder 35 Atlantic Rep p 9 58.

Toohey v Equitable Gas Co. 36 Atlantic

Rep p 314

Central Law Journal No. 5 Vol. 46 p 7
(

->

and the comments there made on the recent case of

Illinois Steel Co's vs. Mann, decided by the

Supreme Court of Illinois See case of Burns v

Windfall Manufacturing Co. 4-") North Eastern Rep's

p 188.

The Court is requested to read each of the above

eases, as they will be found in point and give much

assistance in arriving at a just conclusion in this case.

The most recent Federal eases, showing facts

similar or deciding questions which, in principle and

law, are the same as the case at liar, are:
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Texas & P. Ry. Co. v. Rodgers,

decided by the Circuit Court of Appeals
for the Fifth Circuit, June 27th, 1893,

57 Federal Reports 378

In the case of Northern Pacific R. R. v. Charless
this Court decided that a servant cannot recover

against his master, when he was not in the exercise

of due care at the time of the accident, even if the

injury was caused through the negligence of the mas-
ter, and the Supreme Court of the United States in

reviewing the Charless case [see that case in Supreme
< iourt cited supra] did not disturb the doctrine so es-

tablished by this court and could not rightfully do so

because it is the law.

See :

Vol. 7, U. S. App. (9th Cir.) p. 359, or

51, Federal Rep., p. 562,

And in my judgment this court would never have
been reversed in the Charless case if the Supreme
Court had not fallen into error in the case of

K. R. Co. vs. Ross. 112 U. S.. p. :!77.

The case <>!'

Hough vs. Railway Co., 100 V. S., p. 21 I

Establishes clearly that this complaint does not state

;l cause of action. The plaintiff in error had no right

to return to wori without some promise by his em-
ployer, or sonic one acting as the employer's \i.ri- 1; EGO
that the ventilation would be set right. Plaintiff
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assumed all risk arising from the cross-cuts as he

knew, because the complaint shows that in the very

nature of things he must have known that it was

a physical impossibility for defendant in error to

remove or change the cross-cuts, at least, not within

any reasonable length of time.

Under the doctrine established by the case of

Tattle v. Detroit G. H. & M. By., 122, U. S.,

p. 189,

It would seem that it must be determined that the

plaintiff has to bear the consequences of all results

arising from the facts which he alleges.

The court's special attention is directed to

The case of

Bunt vs. Sierra Butte Gold Mining Co.,

138, U. S., p. 483,

It is almost on all fours with this case at bar, and it is

so in principle. In the Bunt case the Supreme Court

of the United States affirmed the decision of the Cir-

cuit Court for this circuit, which found Bunt clearly

guilty of contributory negligence in sitting down

right in and beneath the place of danger, after a post

had been removed which supported the roof that fell

upon him when so sitting. The Supreme Court said

" Recklessness could hardly go farther,"' and that "he

took the risks of the work in which he was employed,

and that his negligence in the course 1 of that work

was the direct cause of his death." The Supreme
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Court then cites several well-known cases theretofore

decided by it any or all of which might be applied

here.

Where is there any substantial legal difference

between the Bunt case, and the plaintiff in error here

turning back in this same gas chamber, knowing that

it was dangerous with gas, and without taking any

care (but believing which the law says he should not

have done without a promise and reasonable time for

for its fulfillment) to protect himself, and lighting a

match to blast, Had he performed almost any other

act at that time and place, his conduct would not ap-

pear so grossly negligent and reckless.

The case of Stiles vs. Richie supra is a case of an

accident in a mine, it is much in point, and there the

question was on the Sufficiency of the Complaint.

Your Honors will observe that there the promise

is alleged, and still the complaint held insufficient, if

so, then a fortiori what must be the result when the

promise is not alleged, and not even any facts from

which it could he presumed, were such presumption

permissible in the construction <>f pleadings.

Before concluding permit me to review, as

briefly as possible, the argument of counsel for

plaintiff in error.

No one will dispute the rules of law as quoted

in Brief of plaintiff in error from the decisions there

found, hut counsel seem to go astray in the applica-

of those rules. If there ever was a case in which "all



reasonable men will draw the name conclusion and

find that (upon the facts in this complaint) there can

be no recovery;" it is this case at bar. I trust the

court will not be misled by the Statutes of the State,

which counsel apparently dwell upon in their brief.

It will be observed that it is no where properly alleged

nor alleged in any way, except possibly as a conclu-

sion of the pleader (see P. 9, of Comp.) that defend-

ant in error violated the statutes, and did not have in

circulation to and at this working place at the time,

100 cubic feet of air for each person in the mine, nor

dot-s the complaint tell us what the air measured

at the foot of the downcast, at or before the time

of accident, I do not think the court will permit

counsel to mislead by this flourish of statutory law.

without alleging some facts showing a violation of

such law. Again, supposing gas blew out at this

place in such quantities that 100 cubic feet for each

person in the mine, going by this point each minute

would not remove the same. Would defendant in

error be liable? Certainly not, because it had taken

every reesonable precaution and had the amount of

air the law required. Indeed it would have been

many times more, because the statute only requires

that the volume of air where it passes the foot of the

down cast [i. e.. where it turns to go back and out of

the mine] should be sufficient to give 100 feet to each

workman, and this air is split up and taken off in

numerous directions by a number of these curtain

gates throughout the mine, which gates must neces-

sarily be, and are turned up to a small extent, or to a



great extent, or kept closed, as the ease may be, to

turn or split the air, and it follows as a self-evident

fact that this manipulating of these "air switches"

MUST NECESSARILY BE DONE BY THE MIXERS THEM-

SELVES, were it reasonable to suppose that a fire-boss

is a vice-principal ? It is apparent that he was not

so at this time, as it would be physically impossible

for him to be in all places where these curtains

were at the same time, or to manipulate them in

any.

Again, no living soul can tell how they should

be manipulated except the miner himself, and this is

self-evident.

For fear of getting outside the record, I will

cease this line of argument. WHICH is thee: and in a

case put before the court like this the court should be

INFORMED OF THE EACTs but I should not do so were op-

posing counsel disposed to be fair in the make-up of

their brief, or had they abstained from creating ad-

denda to their complaint by means of a map. etc.

The abstract principles of law quoted by counsel

at pages 9 to 17 of their brief will not be disputed

by any lawyer, but if counsel will apply the law as

molded by the entire decision from which they

quote, they will find it fatal to their contentions.

Take the jarvi case, as reported in 53 Fed. p 65.,

which seems t<> be their strongeel ease, or at least tic

<>ue up which they rely with the greatesl fore.'. No

one will seriously controvert the position that the



facts there showed a ease of doubt which could only

be lawfully determined by submitting them to a jury.

The facts there showed that Jarvi "did not appre-

hend the risk and danger.". Seep 71 of opinion.

He did not know of the dangerous rock. At page

70 of opinion we find he was inexperienced with

roofs, and had no means of examining the roof from

which the rock fell. Are not those facts the opposite

from this ease at bar. Here the complaint shows

clearly that Mr. Sommer did apphehend the risk and

danger. He did know about the gas, because he

complained of it before he was hurt.

He went into it again without knowing, or taking

steps to ascertain that it had been removed: and in

his pleading he does not state a single fact which gave

him the right to "think," or "believe," or RELY

upon his request to Lowery being complied with.

No one can read Judge Sanborn's statement of

the facts, nor his opinion in the Jarvi case, and earn-

estly say it should be applied adversely to the decis-

ion of the court below in this case. The law. as set-

tled in the Jarvi case, can be applied however with

terrific effect in this ease.

See the last paragraph on page 68 of that decis-

ion, where the court says "that the servant cannot

recklessly expose himself to a known danger, oi; to a

DANGER WHICB AX olMM XA Kl !.V PRUDENT AXD 1XTK1.I.1-

gentman would, ix his situation, have apprehended

and then recover of the master for an injury his own



recklessness caused," citing many strong cases.

Again, at page 69 of the Jarvi opinion, that a

miner has no right to rely on his place of work being

safe when the facts are such that a reasonably pru-

dent and intelligent man would apprehend danger.

Judge Sanborn further decides, at page 70, that the

question of contributory negligence is one for the

court, "when the facts are undisputed, and are such

that reasonable men can fairly draw but one conclu-

sion from them," and many strong cases are cited to

sustain this rule.

These are all principles for which we seriously

contend and ask to have applied in this case.

What good would it do plaintiff in error to go to

trial? His proof would have to be within his alle-

gations. The result eventually would surely be to

make his recovery impossible. The only effect in

such cases is to encourage and prolong the unfor-

tunate claimant in the hope that he may recover.

The Norman cask, cited at page 17 of plaintiff's

brief, i- purely a case of an employer not fuknish-

[NG A REASONABLY SAFE place to Work. It will be

apparent that such is not this case.

Let us now consider the case of

( rowen v. Bush (76 Fed., p.
'>

19),

which, in my opinion, La entitled to mpre considera-

tion than any case in the brief of plaintiff in error.
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It is somewhat unfortunate that this decision

does not inform us whether Murphy or Scarrett was

a fire-boss, but to be liberal with plaintiff and give

him the best of the argument on that point, we will

assume that they were; although it should be re-

membered that, in all these eases, there is an " in-

side" or " underground-boss," or " foreman," who is

over and above a fire-boss, and that above him again

is a " General Foreman," who works both out, and

inside, and above him again a Superintendent or

Manager or both.

The case of Gowen v. Bush simply decides

what we have heretofore substantially conceded to

be the law, that Murphy and Scarrett, when making

their rounds of the mine, either early in the morning

—when it is generally done—or from time to time,

were discharging a personal duty of the master.

THERE IS NOT A WORD IX THE COMPLAINT ATBARCHARG-

1NG LOWERY OK ANY ONE WITH NEGLIGENCE IN THIS

RESPECT. WE LOOK IN VAIN THROUGH THIS COMPLAINT

FOR ANY ALLEGATION THAT THIS MINE WAS NOT PROP-

ERLY INSPECTED ON THE MoRNING OF THE ACCIDENT, OR

FROM TIME TO TIME ON THAT DAY.

Were it there, it would not help matters much,

considering the knowledge and actions of plaintiff in

error, as pleaded therein.

Applying the Gowan v. Bush case to the facts

shown by the complaint, does it not decide that if

Mr. Sommer was a careful and cautious miner,

FAMILIAR FOR EIGHT YEARS WITH THIS MINE. KNEW OF
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ITS DANGERS FROM GAS. DOTH DURING THIS TIME AND

particularly when he was injuhed, ho cannot re-

cover ? Does not tlie complaint at bar expressly

SHOW all these facts ?

Further, it is not charged that anyone misled

plaintiff hy telling him there was no gas where he

was working, or that it had p>een removed, or that
IT WOULD P.E REMOVED.

We respectfully request the Court to consider

carefully pages 350 and 351 of the Gowen v Bush

decision and then apply them to the facts in this

complaint.

The case of:

McPeck v Central Vt. R, R. Co. 79

Federal Rep p 590

has a bearing upon many features of this case at liar,

and the attention of the court is directed thereto.

Counsel for plaintiff at page 25 of their brief

state: "plaintiff in error had a right to depend on

that duty—meaning Lowery's duty at the gate—being

performed; he had a right to believe it was "per-

formed."

Now I respectfully contend that such is not Tin:

LAW

I challenge counsel to produce a single text-book

or a single ease, where such is held to be the law

upon the facts shown by the complaint at bar.

The law on the contrary is that

HE II \i>, \ M) HAS »0 Rl LIT TO s> DEPEND AND 80 BE-
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LIEYE WITHOUT PROVING AND A.LLEGJM3 IN HIS . oM-

PLAINT SOME J'ROMISE, OR SOME ACT, STATEMENT OR

CONDUCT, ON THE PART OF THE MASTER, OR SOME ONE,

AN ALTER EGO FOR THE MASTER TO THAT EFFECT, AM)

BEFORE HE RETURNED TO WORK.

I am willing to submit this statement of the

law to the judgment of any court.

ALL OF THE CASES CITED SUPRA, SUSTAIN THIS

RULE.

Were it proper I might concede adversely to

defendant in error every other point in this case;

and this sole point that the complaint fails to allege

any fact bringing the case within the law as stated is

sufficient to sustain and, in fact, left the court below

with no alternative except to sustain the demurrer.

This court, speaking through His Honor, Judge Ross

has decided the points for which we contend. I refer

to the case of

Bunker Hill & S. Mining & C. Co., v.

Schmelling, 79, Federal Rep., p. 263.

The Schmelling case sustains our contention

that where the dangers arise right along during the

prosecution of mining and under circumstances

whereby the employer in the nature of things cannot

constantly keep informed "at every moment of

the work," he is not obliged to keep the place safe

from dangers arising every moment, when the miner

is working there. [See the instruction at page 265,

which met with the approval of this court.]

It ala > sustains our wiews on assumption of risks.
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and that the character of the act is what deter-

mines the status of the negligent party. See

Page 266 and 267 of the decision in the Fed-

eral Reports in the Schmelling case.

From personal experience I know cases of this

kind generally appeal involuntarily to the sympa-
thetic nature. Courts and counsel have to set aside

sentiment to be firm and apply the law. The most

unfortunate feature of these cases is that the unfortu-

nate, when injured, generally rush off and sue the

employer for an extraordinary sum as in this case,

instead of giving the employer an opportunity to aid

the unfortunate, which all employers should do,

either before or after suit and upon principles of hu-

m anitarianism, were they given the opportunity.

In conclusion: There are no fact or facts in this

complaint which, in their legal effect, state that

1. Defendant in Error did not provide plaintiff

with a reasonably safe place to work, and one as safe

as the circumstances would permit, or

2. That it was negligent in employing, or in

surrounding him with an incompetent or negligent

fellow workman ; or

'> That the appliances, as furnished, and in

operation, were not reasonably safe and suitable.

The complaint is insufficient and the judgment

sustaining the demurrer thereto should be affirmed.

JAMES M. ASHTON,
Attorney and Counsel for Defendant in Error.


















